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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 330
RIN 3206-Al28

Federal Employment Priority
Consideration Program for Displaced
Employees of the District of Columbia
Department of Corrections

AGENCY: U.S. Office of Personnel
Management.

ACTION: Interim regulations with request
for comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing interim
regulations to implement provisions of
law affecting the priority consideration
program for certain displaced
employees of the District of Columbia
Department of Corrections seeking
Federal positions. These regulations
also incorporate comments and
suggestions received on the interim
regulations OPM published on August
4, 1998.

DATES: This interim regulation is
effective on January 22, 2001. Written
comments will be considered if received
no later than March 23, 2001.
ADDRESSES: Send or deliver written
comments to: Carol J. Okin, Associate
Director for Employment, Office of
Personnel Management; Suite 6500,
1900 E Street NW., Washington, DC
20415-9000.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Yeatman on (202) 606—0960,
FAX (202) 606—2329, TDD (202) 606—
0023 or by email at jryeatma@opm.gov.
SUPPLEMENTARY INFORMATION:

Initial Public Law and Regulations

The National Capital Revitalization
and Self-Government Improvement Act
(part of the Balanced Budget Act of
1997, sec. 11201, Pub. L. 105-33, 111
Stat. 738, enacted August 5, 1997)

mandated that the Lorton Correctional
Complex be closed by December 31,
2001. Section 11203 of this law gave
priority consideration to employees of
the District of Columbia (DC)
Department of Corrections (DOC)
displaced by this closure. The law
established two priority consideration
programs—one for vacant Bureau of
Prisons law enforcement positions (for
employees meeting the qualification and
suitability requirements for those
positions), and another for most other
Federal vacancies. The Department of
Justice maintains the priority
consideration program for displaced
Department of Corrections employees
interested in Federal Bureau of Prisons
law enforcement positions.

On August 4, 1998, OPM issued
interim regulations with request for
comment to implement the Priority
Consideration Program covering most
vacancies in Federal agencies. Under
the interim regulations, present and
former DC DOC employees receiving a
reduction in force (RIF) separation
notice from the DC Government issued
after August 7, 1997, were eligible for
priority consideration when applying
for certain vacant competitive service
positions in Federal Executive Branch
agencies (unless they had been
appointed to a law enforcement position
in the Department of Justice Bureau of
Prisons). In order to receive this
priority, the DC DOC employee had to
apply and be found well-qualified. This
priority consideration was similar to the
program for Federal employees
described in 5 CFR part 330, subpart
G—Interagency Career Transition
Assistance Plan (ICTAP) for Displaced
Employees. The law provided that this
program would expire one year after
closure of the Lorton correctional
complex.

Second Public Law

After we published the interim
regulations, President Clinton signed
the District of Columbia Courts and
Justice Technical Corrections Act of
1998 (Pub. L. 105-274) on October 21,
1998. This law contained several major
changes affecting the Priority
Consideration Program covering most
Federal vacancies. One significant
change was elimination of the
requirement that DC Corrections
employees be “well-qualified” to get
priority. The other major change in the

law was the establishment of a
competitive service appointing
authority for DC DOC appointees hired
through this program.

As aresult of this second statute,
agencies must: (1) Make all new
appointments under this program into
the competitive service; and (2)
retroactively convert/correct
appointments of those already hired
into competitive service appointments.
Because of these significant statutory
changes, we have modified these
regulations and are reissuing them in
interim form with request for comments.
This will allow for timely
implementation while giving users the
opportunity to submit any concerns or
questions they may have about the
revised regulations.

Comments Received on Initial
Regulations Issued

After OPM published the initial
regulations in August, 1998, we
received comments from three Federal
agencies. Two agencies noted the issue
of the order of selection as it applies to
this program. The interim regulations
stated, in § 330.1103(d), that the priority
and order of selection for this program
are similar to ICTAP (the order of
selection and exceptions to ICTAP
appear in § 330.705). The commenting
agencies believed the exceptions to this
program, and the relationship to ICTAP
priority, needed clarification. We have
therefore attempted to clarify this issue
in §330.1103 of these regulations. In
addition, the current ICTAP regulations,
issued on July 27, 1999, include a cross-
reference in § 330.705 that specifically
mentions the DC DOC program.

Two agencies asked about the
relationship between meeting the
requirements for a Federal Bureau of
Prisons (BOP) law enforcement position
and this program. These agencies would
prefer that OPM restrict DC DOC
employees to priority under only one
program at a time. However, the second
public law includes a specific provision
making DC DOC employees not yet
“appointed to a Federal Bureau of
Prisons law enforcement position”
eligible for this program. A DC DOC
employee would meet this definition up
until actual appointment to a BOP law
enforcement position. Therefore, we
have revised § 330.1101 accordingly,
and eliminated paragraph (b) of
§330.1103.
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Another agency asked whether an
employee receiving a time-limited
appointment to a BOP law enforcement
position would lose the right to priority
under this program. We believe that
Congress intended to assist displaced
DC DOC employees in securing
permanent employment, either in a BOP
law enforcement position or in another
Federal position. Therefore, we are
modifying § 330.1101 to make a DC DOC
employee eligible for selection priority
under this program until appointed to a
permanent BOP law enforcement
position. This means that a former DC
DOC employee could accept a time-
limited law enforcement position with
the Bureau of Prisons, while still
exercising the right to selection priority
under these regulations for other
Federal employment.

One agency objected to the fact that
employees under this program receive
priority for vacancies nationwide, and
potentially for more than one year,
while priority under ICTAP is limited to
a single commuting area and to one
year. Several agencies were concerned
that they might be required to pay
employee relocation costs, even in cases
where they lack the resources to do so.
The statute for this program, however, is
broad, and precludes us from limiting
the area of consideration or the length
of eligibility. Therefore, we have not
changed these provisions in this
regulation. However, we did find that
some of the references to the program
termination date in the initial regulation
did not precisely match the language in
the law. Therefore, we have modified
references to the program termination
date in sections 330.1102 and 330.1106
to better reflect the statutory language.
Since the current statute requires DC to
close the Lorton Correctional Complex
by December 31, 2001, we expect this
program to expire on December 31,
2002, at the latest.

Two agencies raised additional
questions, including: (1) Will OPM
impose any additional requirements for
agency reports or vacancy
announcements? (2) are competitive
service vacancies lasting 120 days or
less covered by this program? (3) are
there any grade-level requirements? (4)
are DC DOC employees required to
submit a current performance appraisal?
(5) if an employee declines a permanent
offer under this program, will they lose
their eligibility? and (6) does this
program require a second review of
applicants when they are found
ineligible for priority?

OPM considered imposing additional
requirements for announcements or
agency reporting for this program, but
decided against it. The current

regulations under section 330.102
require agencies to notify OPM of
competitive service vacancies lasting
121 days or more. Therefore, we have
added a similar definition of a
“vacancy” to these regulations. As for
the grade level requirements, differences
in the DC Government employment
system make it impractical to impose
grade level and performance appraisal
requirements for applicants under this
program. We believe the requirement to
be “qualified” will screen out
candidates with insufficient experience.
We do, however, agree with the
commenters that we need to address
what happens when a candidate
declines a job offer; such a provision
already exists under ICTAP. Therefore,
we are adding language (mirroring the
ICTAP) allowing agencies to terminate
their future consideration of a candidate
under this program if he/she declines,
or fails to respond to, a firm offer. We
also agree that it is important to have a
second review when an applicant
initially fails to meet the program
requirements. Therefore, we have added
this provision to these regulations.

Other Issues Addressed

While we were developing these
regulations, two agencies asked us to
address some additional questions: (1)
Are DC DOC employees entitled to
priority under these regulations for non-
law enforcement jobs in the Bureau of
Prisons? and (2) Is the DC DOC
employee required to submit proof of
their eligibility for priority like ICTAP
candidates? We clarified these issues by:
(1) Adding language based on the
original law to the definition of vacancy
in § 330.1103 to clarify which Bureau of
Prisons positions are covered; and (2)
adding language to § 330.1104(a)(3)
requiring applicants to provide proof of
their eligibility under this subpart.

One additional issue surfaced during
the development of this regulation. A
number of DC DOC managers and
supervisors were moved into positions
in the newly created Management
Supervisory Service (MSS), making
them, in effect, at-will employees. As a
result, these employees would be
separated by non-RIF termination
procedures under the Lorton closure.
We consulted with DC Government to
find the best way to clarify the
continuing eligibility of these
employees for this priority
consideration program, and modified
section 330.1104 accordingly.

Waiver of Notice of Proposed
Rulemaking and Delay in Effective Date

Pursuant to 5 U.S.C. 553(b)(3)(B), I
find that good cause exists for waiving

the general notice of proposed
rulemaking because it would be
contrary to the public interest to delay
access to benefits provided by law. Also,
pursuant to 5 U.S.C. 553(d)(3), I find
that good cause exists to waive the delay
in the effective date and make this
amendment effective in less than 30
days. The delay in the effective date is
being waived to give effect to the
benefits extended by the amended
provisions at the earliest practicable
date.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it pertains only to Federal
agencies.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 330

Armed forces reserves, Government
employees.

U.S. Office of Personnel Management.
Janice R. Lachance,
Director.

Accordingly, OPM is amending part
330 of title 5, Code of Federal
Regulations, as follows:

PART 330—RECRUITMENT,
SELECTION, AND PLACEMENT
(GENERAL)

1. The authority citation for part 330
is revised to read as follows:

Authority: 5 U.S.C. 1302, 3301, 3302; E.O.
10577, 3 CFR 1954-58 Comp., p. 218;
§330.102 also issued under 5 U.S.C. 3327;
subpart B also issued under 5 U.S.C. 3315
and 8151; § 330.401 also issued under 5
U.S.C. 3310; subpart G also issued under 5
U.S.C. 8337(h) and 8457(b); subpart K also
issued under sec. 11203 of Pub. Law 105-33
(111 Stat. 738) and Pub. Law 105-274 (112
Stat. 2424); subpart L also issued under sec.
1232 of Pub. L. 96-70, 93 Stat. 452.

2. Section 330.1101 is revised to read
as follows:

§330.1101 Purpose.

A displaced employee of the District
of Columbia (DC) Department of
Corrections (DOC) who is separated
from his/her position as a result of the
closure of the Lorton Correctional
Complex, and who has not been
appointed to a permanent Federal
Bureau of Prisons law enforcement
position, is entitled to priority
consideration for other Federal
vacancies when he/she applies and is
found qualified.
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3. Section 330.1102 is revised to read
as follows:

§330.1102 Duration.

This program terminates 1 year after
the closing of the Lorton Correctional
Complex.

4. Paragraph (b) of § 330.1103 is
removed and paragraphs (c), (d) and (e)
are redesignated as paragraphs (b), (c)
and (d) and revised to read as follows:

§330.1103 Definitions.

(b) Vacancy means any competitive
service position, including non-law
enforcement positions in the Federal
Bureau of Prisons, to be filled for a total
of 121 days or more, including all
extensions, regardless of whether the
agency issues a specific vacancy
announcement. This program does not
apply to law enforcement positions
covered by the Federal Bureau of
Prisons Priority Consideration Program.

(c) Priority consideration means that a
displaced DC DOC employee eligible
under this subpart who applies for a
vacancy and is determined to be
qualified, is accorded similar priority
and order of selection as an eligible
current or former displaced Federal
employee under 5 CFR part 330, subpart
G—Interagency Career Transition
Assistance for Displaced Employees.
Actions which are exempt from the
requirements of 5 CFR part 330 subpart
G will also be exempt from the
requirements of this subpart. Agencies
must follow the order of selection in
§ 330.705(a) in filling vacancies in the
Federal Government with candidates
from outside their own workforce. DC
DOC employees are eligible for this
priority consideration without regard to
any geographical restrictions.

(d) Qualified means an eligible
employee who:

(1) Possesses the knowledge, skills,
and abilities which meet the basic
qualification standards and eligibility
requirements for the position, including
any medical qualifications, suitability,
citizenship, minimum educational and
experience requirements, and any
applicable selective factors;

(2) Is physically qualified, with
reasonable accommodation where
appropriate, to perform the essential
duties of the position;

(3) Meets any special qualifying
condition(s) that OPM has approved for
the position; and

(4) Is able to satisfactorily perform the
duties of the position upon entry.

5.In § 330.1104, paragraphs (a)(1),
(a)(2), (a)(3), (a)(4), (b), (c)(2), (c)(4) and
(c)(5) are revised, and a new paragraph
(c)(6) is added to read as follows:

§330.1104 Eligibility.

(a]* * %

(1) Be in receipt of a RIF separation
notice, or a similar notice of non-
disciplinary termination from the
Management Supervisory Service,
issued by the DC Department of
Corrections in connection with the
closure of the Lorton Correctional
Complex.

(2) Have not been appointed to a
permanent Federal Bureau of Prisons
law enforcement position;

(3) Apply for a vacancy within the
time frames established by the agency,
and include proof of eligibility;

(4) Be found qualified for the specific
vacancy.

(b) Eligibility for priority
consideration begins: on the date the DC
DOC employee receives or is issued a
specific RIF separation notice, or a
similar notice of non-disciplinary
termination from the Management
Supervisory Service (MSS), issued by
the DC DOC due to the closure of the
Lorton Correctional Complex.

(C] * x %

(2) When the DC DOC employee is no
longer being separated by RIF, or by
similar non-disciplinary termination
from the Management Supervisory
Service, due to the closure of the Lorton
Correctional Complex;

* x %

(4) When the DC DOC employee
voluntarily separates by resignation or
retirement prior to the RIF effective date
or the non-disciplinary MSS
termination date;

(5) When the DC DOC employee is
separated by a non-RIF involuntary
separation or disciplinary or other MSS
termination not related to the closure of
the Lorton correctional complex; or

(6) Eligibility within a specific agency
may terminate if the employee:

(1) Declines a permanent appointment
offered by the agency (whether
competitive or excepted) when the
employee applied and was found
qualified; or

(ii) Fails to respond within a
reasonable period of time to an offer or
official inquiry of availability from the
agency.

6. Section 330.1105 is revised to read
as follows:

§330.1105 Selection.

(a) If two or more individuals eligible
for priority under subpart G of this part
(the Interagency Career Transition
Assistance Plan), under subpart K of
this part (Federal Employment Priority
Consideration for Displaced Employees
of the District of Columbia Department
of Corrections), and/or under subpart L

of this part (Interagency Career
Transition Assistance for Displaced
Former Panama Canal Zone Employees)
apply for a vacancy and are eligible for
priority, the agency has the discretion to
select any of the individuals.

(b) Agencies will conduct a
documented, independent second
review whenever an otherwise eligible
employee fails to meet the “qualified”
requirement. The applicant must be
advised in writing of the results of the
second review.

7. The heading and paragraphs (a) and
(b) of § 330.1106 are revised to read as
follows:

§330.1106 Appointment.

(a)(1) Selectees under this subpart
receive noncompetitive appointments to
the competitive service under the
authority of Public Law 105-274,
enacted October 21, 1998.

(2) Agencies must retroactively and
noncompetitively convert or correct any
excepted appointments made under
section 11203(b) of Public Law 105-33
to competitive service appointments
under Public Law 105-274. For
employees appointed before October 21,
1998, the conversion will be effective on
October 21, 1998. For employees
appointed on or after October 21, 1998,
agencies must correct the record to
reflect competitive service appointment
as of the original appointment date.

(b) Eligibility for appointment under
this subpart expires 1 year after the
closing of the Lorton Correctional
Complex.

[FR Doc. 01-1487 Filed 1-19-01; 8:45 am]
BILLING CODE 6325-01-U

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301

[Docket No. 00-110-1]

West Indian Fruit Fly

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are quarantining part of
Cameron County, TX, because of the
West Indian fruit fly and restricting the
interstate movement of regulated
articles from the quarantined area. This
action is necessary on an emergency
basis to prevent the spread of the West
Indian fruit fly to noninfested areas of
the United States.
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DATES: This interim rule was effective
January 12, 2001. We invite you to
comment on this docket. We will
consider all comments that we receive
by March 23, 2001.

ADDRESSES: Please send four copies of
your comment (an original and three
copies) to: Docket No. 00—-110-1,
Regulatory Analysis and Development,
PPD, APHIS, Suite 3C03, 4700 River
Road, Unit 118, Riverdale, MD 20737-
1238.

Please state that your comment refers
to Docket No. 00-110-1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert G. Spaide, Assistant Director,
Invasive Species and Pest Management,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236; (301) 734—
8247.

SUPPLEMENTARY INFORMATION:

Background

We are amending the “Domestic
Quarantine Notices” in 7 CFR part 301
by adding a new subpart, “West Indian
Fruit Fly” (§§301.98 through 301.98—
10, referred to below as the regulations).
The regulations quarantine part of
Cameron County, TX, because of the
West Indian fruit fly and restrict the
interstate movement of regulated
articles from the quarantined area.

The West Indian fruit fly, Anastrepha
obliqua (Macquart), is a very destructive
pest of fruits and vegetables, including
carambola, grapefruit, guava, limes,
mangoes, oranges, passion fruit,
peaches, and pears. This pest can cause
serious economic losses by lowering the
yield and quality of these fruits and
vegetables and, in some cases, by
damaging seedlings and young plants.
Heavy infestations can result in
complete loss of these crops.

Recent trapping surveys near Rio
Hondo, TX, have established that part of
Cameron County is infested with the
West Indian fruit fly.

Officials of the Animal and Plant
Health Inspection Service (APHIS) and
State and county agencies in Texas have
begun an intensive survey and
eradication program in the infested area.
Also, as explained below, Texas has
restricted the intrastate movement of
certain articles from the infested area to
prevent the spread of the West Indian
fruit fly within Texas. However, Federal
regulations are necessary to restrict the
interstate movement of certain articles
from the infested area to prevent the
spread of the West Indian fruit fly to
noninfested areas of the United States.
This interim rule establishes those
Federal regulations, which are described
below.

Section 301.98—Restrictions on
Interstate Movement of Regulated
Articles

Section 301.98 prohibits the interstate
movement of regulated articles from
quarantined areas except in accordance
with the regulations.

Section 301.98—-1—Definitions

Section 301.98-1 contains definitions
of the following terms: Administrator,
Animal and Plant Health Inspection
Service, certificate, compliance
agreement, core area, day degrees,
Departmental permit, dripline,
infestation, inspector, interstate, limited
permit, moved (move, movement),
person, Plant Protection and
Quarantine, quarantined area, regulated
articles, State, and West Indian fruit fly.

Section 301.98-2—Regulated Articles

Certain articles present a significant
risk of spreading the West Indian fruit
fly if they are moved from quarantined
areas without restrictions. We call these
articles regulated articles. Paragraphs (a)
through (e) of § 301.98-2 list the
following as regulated articles:

e The West Indian fruit fly;

o Certain fruits and vegetables (fruits
or vegetables that are canned or dried or
that are frozen below —17.8 °C (0 °F) are
exempted, since the West Indian fruit
fly cannot survive such processing);

o Soil within the dripline of plants
that produce those fruits or vegetables;
and

e Any other product, article, or means
of conveyance that an inspector
determines to present a risk of spreading
the West Indian fruit fly when the
inspector notifies the person in
possession of the product, article, or
means of conveyance that it is subject to
the restrictions in the regulations.

The last item listed above, which
provides for the designation of “any
other product, article, or means of
conveyance’ as a regulated article, is

intended to address the risks presented
by, for example, a truck with West
Indian fruit fly pupae in the cracks of its
floorboards, thus enabling an inspector
to designate that truck as a regulated
article in order to ensure that any
necessary risk-mitigating measures are
carried out.

Section 301.98-3—Quarantined Areas

Paragraph (a) of § 301.98-3 provides
the criteria for the inclusion of States, or
portions of States, in the list of
quarantined areas. Under these criteria,
any State or portion of a State in which
the West Indian fruit fly is found by an
inspector, or in which the Administrator
has reason to believe that the West
Indian fruit fly is present, will be listed
as a quarantined area. These criteria also
provide that an area will be designated
as a quarantined area when the
Administrator considers it necessary
due to the area’s inseparability for
quarantine enforcement purposes from
localities in which the West Indian fruit
fly has been found.

Paragraph (a) of § 301.98-3 also
provides that we will designate less
than an entire State as a quarantined
area only if we determine that the State
has adopted and is enforcing restrictions
on the intrastate movement of regulated
articles that are equivalent to those
imposed on the interstate movement of
regulated articles and that the
designation of less than the entire State
as a quarantined area will prevent the
interstate spread of the West Indian fruit
fly. These determinations would
indicate that infestations are confined to
the quarantined areas and eliminate the
need for designating an entire State as
a quarantined area.

The boundary lines that delimit the
portion of a State that is designated as
a quarantined area are set up
approximately 4.5 miles from the
locations where West Indian fruit fly
has been detected. The 4.5 mile radius
distance for regulated areas from the
trapping sites for West Indian fruit fly
is based upon several factors, including:
Previous experience with fruit fly
eradication programs, estimated efficacy
of trapping grids, available data on
natural dispersal, and recommendations
from fruit fly experts familiar with the
biology and behavior of the West Indian
fruit fly. The boundary lines may vary
due to factors such as the location of
West Indian fruit fly host material, the
location of transportation centers such
as bus stations and airports, the pattern
of persons moving in that State, the
number and patterns of distribution of
the West Indian fruit fly, and the use of
clearly identifiable lines for the
boundaries.
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We have determined that it is not
necessary to designate the entire State of
Texas as a quarantined area. The West
Indian fruit fly has not been found in
any area of the State other than a
portion of Cameron County, and Texas
has adopted and is enforcing restrictions
on the intrastate movement of regulated
articles from that area that are
substantially the same as those we are
imposing on the interstate movement of
regulated articles. Therefore, in
accordance with the criteria described
in the previous paragraph, we have
designated part of the Rio Hondo area of
Cameron County, TX, as a quarantined
area. The boundaries of the quarantined
area are described in §301.98-3(c) in
the rule portion of this document.

Paragraph (b) of § 301.98-3 provides
that we may temporarily designate any
nonquarantined area in a State as a
quarantined area when we determine
that the nonquarantined area meets the
criteria for designation as a quarantined
area described in § 301.98-3(a). In such
cases, we will give the owner or person
in possession of the area a copy of the
regulations along with written notice of
the area’s temporary designation as a
quarantined area, after which time the
interstate movement of any regulated
article from the area will be subject to
the regulations. This provision is
necessary to prevent the spread of the
West Indian fruit fly during the time
between the detection of the pest and
the time a document quarantining the
area can be made effective and
published in the Federal Register. In the
event that an area’s designation as a
temporary quarantined area is
terminated, we will provide written
notice of that termination to the owner
or person in possession of the area as
soon as is practicable.

Section 301.98-4—Conditions
Governing the Interstate Movement of
Regulated Articles from Quarantined
Areas

This section requires most regulated
articles moving interstate from
quarantined areas to be accompanied by
a certificate or a limited permit. APHIS
or the U.S. Department of Agriculture
(the Department) may move regulated
articles interstate without a certificate or
limited permit if the articles are moved
for experimental or scientific purposes.
However, the articles must be moved in
accordance with a Departmental permit
issued by the Administrator, under
conditions specified on the permit to
prevent the spread of the West Indian
fruit fly.

Except for articles moved by APHIS or
the Department, only articles that are
moved into the quarantined area from

outside the quarantined area and that
are accompanied by a waybill that
indicates the point of origin may be
moved interstate from the quarantined
area without a certificate or limited
permit. Additionally, the articles must
be moved in an enclosed vehicle or be
completely enclosed so as to prevent
access by West Indian fruit flies. The
regulated articles must also be moved
through the quarantined area without
stopping (except for refueling, rest
stops, emergency repairs, and for traffic
conditions such as traffic lights and stop
signs), and the regulated articles must
not be unpacked or unloaded in the
quarantined area.

Section 301.98-5—Issuance and
Cancellation of Certificates and Limited
Permits

Under Federal domestic plant
quarantine programs, there is a
difference between the use of
certificates and limited permits.
Certificates are issued for regulated
articles when an inspector finds that,
because of certain conditions (e.g., the
article is free of West Indian fruit fly),
there is no pest risk before movement.
Regulated articles accompanied by a
certificate may be moved interstate
without further restrictions. Limited
permits are issued for regulated articles
when an inspector finds that, because of
a possible pest risk, the articles may be
safely moved interstate only subject to
further restrictions, such as movement
to limited areas and movement for
limited purposes. Section 301.98-5
explains the conditions for issuing a
certificate or limited permit.

Specifically, § 301.98-5(a) provides
that a certificate will be issued by an
inspector for the movement of a
regulated article if the inspector
determines that the article: (1) Is free of
the West Indian fruit fly; has been
treated in the presence of an inspector
in accordance with § 301.98-10; or
comes from a premises of origin that is
free of the West Indian fruit fly; (2) will
be moved in compliance with any
additional emergency conditions
deemed necessary to prevent the spread
of the West Indian fruit fly under
section 414 of the Plant Protection Act
(Title IV, Pub. L. 106—224, 114 Stat. 444,
7 U.S.C. 7714); and (3) is eligible for
unrestricted movement under all other
Federal domestic plant quarantines and
regulations applicable to that article.

We have included a footnote (number
4) that provides an address for securing
the addresses and telephone numbers of
the local Plant Protection and
Quarantine offices at which services of
inspectors may be requested. We have
also included a footnote (number 5) that

explains that the Secretary of
Agriculture can, under the Plant
Protection Act, take emergency actions
to seize, quarantine, treat, destroy, or
apply other remedial measures to
articles that are, or that he or she has
reason to believe are, infested or
infected by or contain plant pests.

Paragraph (b) of § 301.98-5 provides
for the issuance of a limited permit (in
lieu of a certificate) by an inspector for
interstate movement of a regulated
article if the inspector determines that
the article is to be moved to a specified
destination for specified handling,
utilization or processing, and that the
movement will not result in the spread
of the West Indian fruit fly.

Paragraph (c) of § 301.98-5 allows any
person who has entered into and is
operating under a compliance
agreement to issue a certificate or
limited permit for the interstate
movement of a regulated article after an
inspector has determined that the article
is eligible for a certificate or limited
permit under § 301.98-5(a) or (b).

Also, §301.98-5(d) contains
provisions for the withdrawal of a
certificate or limited permit by an
inspector if the inspector determines
that the holder of the certificate or
limited permit has not complied with
conditions for the use of the document.
This section also contains provisions for
notifying the holder of the reasons for
the withdrawal and for holding a
hearing if there is any conflict
concerning any material fact in the
event that the person wishes to appeal
the cancellation.

Section 301.98-6—Compliance
Agreements and Cancellation

Section 301.98-6 provides for the
issuance and cancellation of compliance
agreements. Compliance agreements are
provided for the convenience of persons
who are involved in interstate
shipments of regulated articles from
quarantined areas. A compliance
agreement will be issued when an
inspector has determined that the
person requesting the compliance
agreement is knowledgeable regarding
the requirements of the regulations and
the person has agreed to comply with
those requirements. This section
contains a footnote (number 7) that
explains how compliance agreements
may be arranged.

Section 301.98-6 also provides that
an inspector may cancel the compliance
agreement upon finding that a person
who has entered into the agreement has
failed to comply with any of the
provisions of the regulations. The
inspector will notify the holder of the
compliance agreement of the reasons for
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cancellation and offer an opportunity
for a hearing to resolve any conflicts of
material fact in the event that the person
wishes to appeal the cancellation.

Section 301.98-7—Assembly and
Inspection of Regulated Articles

Section 301.98-7 provides that any
person (other than a person authorized
to issue certificates or limited permits
under § 301.98-5(c)) who desires a
certificate or limited permit to move
regulated articles must request, at least
48 hours before the desired interstate
movement, that an inspector issue a
certificate or limited permit. The
regulated articles must be assembled in
a place and manner directed by the
inspector.

Section 301.98-8—Attachment and
Disposition of Certificates and Limited
Permits

Section 301.98-8 requires the
certificate or limited permit issued for
movement of the regulated article to be
attached, during the interstate
movement, to the regulated article, or to
a container carrying the regulated
article, or to the accompanying waybill.
Further, the section requires that the
carrier must furnish the certificate or
limited permit to the consignee listed on
the certificate or limited permit upon
arrival at the location provided on the
certificate or limited permit.

These provisions are necessary for
enforcement purposes and to ensure
that persons desiring inspection services
can obtain them before the intended
movement date.

Section 301.98-9—Costs and Charges

Section 301.98-9 explains the APHIS
policy that the services of an inspector
that are needed to comply with the
regulations are provided without cost
between 8 a.m. and 4:30 p.m., Monday
through Friday, except holidays, to
persons requiring those services, but
that we will not be responsible for any
other costs or charges (such as overtime
costs for inspections conducted at times
other than between 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays).

Section 301.98—-10—Treatments

Section 301.98-10 lists treatments
that qualify soil and regulated articles
for interstate movement with a
certificate as provided in § 301.98-5.

Paragraph (a) provides that fruits and
vegetables originating inside the
quarantined area that are to be moved
outside the quarantined area must be
treated with an applicable treatment
listed in the Plant Protection and
Quarantine Treatment Manual, which is

incorporated by reference at 7 CFR
300.1, “Materials incorporated by
reference.”

Paragraph (b) provides that soil
within the dripline of plants that are
producing or have produced the fruits
and vegetables listed in § 301.98-2(a) of
this subpart may be treated with
diazinon at the rate of 5 pounds active
ingredient per acre with sufficient water
to wet the soil to a depth of at least V2
inch. Research by the Agricultural
Research Service has determined that
this diazinon treatment would destroy
the West Indian fruit fly in soil.

Paragraph (c) provides that premises
that are located within the regulated
area but outside the infested core area,
and that produce regulated articles, may
receive regular treatments with
malathion or spinosad bait spray. These
treatments must take place at 6-to 10-
day intervals, starting a sufficient time
before harvest (but not less than 30 days
before harvest) to allow for completion
of egg and larvae development of the
West Indian fruit fly. Determination of
the time period must be based on the
day degrees model for West Indian fruit
fly. Since the length of fruit fly life
cycles vary according to the temperature
of their environment, the day degrees
model is used to project the duration of
the life cycle of the fruit fly. Once
treatment has begun, it must continue
through the harvest period. The
malathion bait spray treatment must be
applied by aircraft or ground equipment
at a rate of 2.4 oz of technical grade
malathion and 9.6 oz of protein
hydrolysate per acre. Spinosad bait
spray must be applied by aircraft or
ground equipment at a rate of 0.01 oz of
a USDA-approved spinosad formulation
and 48 oz of protein hydrolysate per
acre. For ground applications of
Spinosad, the mixture may be diluted
with water to improve coverage. After
the treatment cycle is complete,
regulated articles produced on the
premises will be eligible for interstate
movement with a certificate as provided
in §301.98-5.

Emergency Action

This rulemaking is necessary on an
emergency basis to prevent the West
Indian fruit fly from spreading to
noninfested areas of the United States.
Under these circumstances, the
Administrator has determined that prior
notice and opportunity for public
comment are contrary to the public
interest and that there is good cause
under 5 U.S.C. 553 for making this rule
effective less than 30 days after
publication in the Federal Register.

We will consider comments that are
received within 60 days of publication

of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule as a result of the
comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

This rule quarantines part of Cameron
County, TX, because of the West Indian
fruit fly and restricts the interstate
movement of regulated articles from the
quarantined area. This action is
necessary on an emergency basis to
prevent the spread of the West Indian
fruit fly to noninfested areas of the
United States.

Within the regulated area there are
approximately 22 small entities that
may be affected by this rule. These
include 5 fruit sellers and 17 growers.
These 22 entities comprise less than 1
percent of the total number of similar
entities operating in the State of Texas.
Additionally, these small entities sell
regulated articles primarily for local
intrastate—not interstate—movement,
so the effect, if any, of this rule on these
entities appears to be minimal.

The effect on those few entities that
do move regulated articles interstate
from the quarantined area will be
minimized by the availability of various
treatments that, in most cases, will
allow these small entities to move
regulated articles interstate with very
little additional cost.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
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require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for the West Indian Fruit
Fly Cooperative Eradication Program.
The assessment provides a basis for the
conclusion that the implementation of
this interim rule will not have a
significant impact on human health and
the natural environment. Based on the
finding of no significant impact, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that an environmental
impact statement need not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

In accordance with section 3507(j) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection and recordkeeping
requirements included in this interim
rule have been submitted for emergency
approval to the Office of Management
and Budget (OMB). OMB has assigned
control number 0579-0170 to the
information collection and
recordkeeping requirements.

We plan to request continuation of
that approval for 3 years. Please send
written comments on the 3-year
approval request to the following
addresses: (1) Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503, and (2) Docket No. 00-110-1,
Regulatory Analysis and Development,
PPD, APHIS, suite 3C03, 4700 River

Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comments
refer to Docket No. 00-110-1 and send
your comments within 60 days of
publication of this rule.

This interim rule quarantines a part of
Cameron, TX, because of the West
Indian fruit fly and restricts the
interstate movement of regulated
articles from the quarantined area. Its
implementation will require us to
engage in certain information collection
activities, in that certain articles may
not be moved interstate from the
quarantined area unless they are
accompanied by a certificate or a
limited permit. A certificate or limited
permit may be issued by an inspector
(i.e., an APHIS employee or other
person authorized by the APHIS
Administrator to enforce the
regulations) or by a person who has
entered into a written compliance
agreement with APHIS. We are
soliciting comments from the public
concerning our information collection
and recordkeeping requirements. These
comments will help us:

(1) Evaluate whether the information
collection is necessary for the proper
performance of our agency’s functions,
including whether the information will
have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 1 hour per
response.

Respondents: State and county
cooperators (inspectors); and producers,
handlers, and movers of regulated fruit
and vegetables in Cameron County, TX.

Estimated annual number of
respondents: 37.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 37.

Estimated total annual burden on
respondents: 37 hours.

Copies of this information collection
can be obtained from Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734-7477.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: Title IV, Pub. L. 106224, 114
Stat. 438, 7 U.S.C. 7701-7772; 7 U.S.C. 166;
7 CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106-113, 113 Stat.
1501A-293, and Sec. 203, Title II, Pub. L.
106—224, 114 Stat. 400 (7 U.S.C. 1421 note).

2. Part 301 is amended by adding a
new ‘‘Subpart—West Indian Fruit Fly,”
§§301.98 through 301.98-10, to read as
follows:

Subpart—West Indian Fruit Fly

Sec.

301.98 Restrictions on interstate movement
of regulated articles.

301.98-1 Definitions.

301.98—-2 Regulated articles.

301.98-3 Quarantined areas.

301.98-4 Conditions governing the
interstate movement of regulated articles
from quarantined areas.

301.98-5 Issuance and cancellation of
certificates and limited permits.

301.98-6 Compliance agreements and
cancellation.

301.98-7 Assembly and inspection of
regulated articles.

301.98-8 Attachment and disposition of
certificates and limited permits.

301.98-9 Costs and charges.

301.98-10 Treatments.

Subpart—West Indian Fruit Fly

§301.98 Restrictions on interstate
movement of regulated articles.

No person may move interstate from
any quarantined area any regulated
article except in accordance with this
subpart.!

§301.98—-1 Definitions.

Administrator. The Administrator,
Animal and Plant Health Inspection
Service, or any person authorized to act
for the Administrator.

Animal and Plant Health Inspection
Service. The Animal and Plant Health
Inspection Service (APHIS) of the
United States Department of
Agriculture.

1 Any properly identified inspector is authorized
to stop and inspect persons and means of
conveyance and to seize, quarantine, treat, apply
other remedial measures to, destroy, or otherwise
dispose of regulated articles as provided in section
414 of the Plant Protection Act (Title IV, Pub. L.
106-224, 114 Stat. 444, 7 U.S.C. 7714).
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Certificate. A document in which an
inspector or person operating under a
compliance agreement affirms that a
specified regulated article is free of West
Indian fruit fly and may be moved
interstate to any destination.

Compliance agreement. A written
agreement between APHIS and a person
engaged in growing, handling, or
moving regulated articles, wherein the
person agrees to comply with this
subpart.

Core area. The 1-square-mile area
surrounding each property where West
Indian fruit fly has been detected.

Day degrees. A mathematical
construct combining average
temperature over time that is used to
calculate the length of a West Indian
fruit fly life cycle. Day degrees are the
product of the following formula, with
all temperatures measured in °F:
(Minimum Daily Temp+ Maximum
Daily Temp)/2) —54°=Day Degrees.

Departmental permit. A document
issued by the Administrator in which he
or she affirms that interstate movement
of the regulated article identified on the
document is for scientific or
experimental purposes and that the
regulated article is eligible for interstate
movement in accordance with § 301.98—
4(c) of this subpart.

Dripline. The line around the canopy
of a plant.

Infestation. The presence of the West
Indian fruit fly or the existence of
circumstances that makes it reasonable
to believe that the West Indian fruit fly
is present.

Inspector. Any employee of the
APHIS, U.S. Department of Agriculture,
or other person authorized by the
Administrator to perform the duties
required under this subpart.

Interstate. From any State into or
through any other State.

Limited permit. A document in which
an inspector or person operating under
a compliance agreement affirms that the
regulated article identified on the
document is eligible for interstate
movement in accordance with §301.98—
5(b) of this subpart only to a specified
destination and only in accordance with
specified conditions.

Moved (move, movement). Shipped,
offered for shipment, received for
transportation, transported, carried, or
allowed to be moved, shipped,
transported, or carried.

Person. Any association, company,
corporation, firm, individual, joint stock
company, partnership, society, or other
entity.

Plant Protection and Quarantine.
Plant Protection and Quarantine,
Animal and Plant Health Inspection

Service, United States Department of
Agriculture.

Quarantined area. Any State, or any
portion of a State, listed in § 301.98-3(c)
of this subpart or otherwise designated
as a quarantined area in accordance
with § 301.98-3(b) of this subpart.

Regulated article. Any article listed in
§301.98-2 or otherwise designated as a
regulated article in accordance with
§301.98-2(d).

State. The District of Columbia,
Puerto Rico, the Northern Mariana
Islands, or any State, territory, or
possession of the United States.

West Indian fruit fly. The insect
known as the West Indian fruit fly,
Anastrepha obliqua (Macquart), in any
stage of development.

§301.98-2 Regulated articles.

The following are regulated articles:

(a) West Indian fruit flies.2

(b)(1) The following fruits and
vegetables:

Barbados cherry (Malpighia glabra)
Carambola (Averrhoa carambola)
Grapefruit (Citrus paradisi)
Granadilla, giant (Passiflora
quadrangularis)
Guava (Psidium guajava)
Guava, strawberry (Psidium littorale)
Hog-plum (Spondias mombin)
Japanese plum (Prunus salicina)
Jew plum (Spondias cytherea)
Ketembilla (Dovyalis hebecarpa)
Lime, sweet (Citrus aurantifolia)
Loquat (Eriobotrya japonica)
Malay-apple (Syzygium malaccense)
Mango (Mangifera indica)
Orange, sour (Citrus aurantium)
Orange, sweet (Citrus sinensis)
Passion fruit (Passiflora edulis)
Peach (Prunus persica)
Pear (Pyrus communis)
Ramoén (Brosimum alicastrum)
Red mombin (Spondias purpurea)
Rose-apple (Syzygium jambos)
Sapodilla (Manilkara zapota)
Sapote (Diospyros spp.)

(2) Any fruits or vegetables that are
canned or dried or frozen below —17.8
°C. (0 °F.) are not regulated articles.

(c) Soil within the dripline of plants
that are producing or have produced the
fruits or vegetables listed in paragraph
(b) of this section.

(d) Any other product, article, or
means of conveyance not listed in
paragraphs (a) through (c) of this section
that an inspector determines presents a
risk of spreading the West Indian fruit
fly, when the inspector notifies the
person in possession of the product,
article, or means of conveyance that it

2Permit and other requirements for the interstate
movement of West Indian fruit flies are contained
in part 330 of this chapter.

is subject to the restrictions of this
subpart.

§301.98-3 Quarantined areas.

(a) Except as otherwise provided in
paragraph (b) of this section, the
Administrator will list as a quarantined
area in paragraph (c) of this section each
State, or each portion of a State, in
which the West Indian fruit fly has been
found by an inspector, in which the
Administrator has reason to believe that
the West Indian fruit fly is present, or
that the Administrator considers
necessary to quarantine because of its
inseparability for quarantine
enforcement purposes from localities in
which the West Indian fruit fly has been
found. Less than an entire State will be
designated as a quarantined area only if
the Administrator determines that:

(1) The State has adopted and is
enforcing restrictions on the intrastate
movement of the regulated articles that
are substantially the same as those
imposed by this subpart on the
interstate movement of regulated
articles; and

(2) The designation of less than the
entire State as a quarantined area will
prevent the interstate spread of the West
Indian fruit fly.

(b) The Administrator or an inspector
may temporarily designate any
nonquarantined area in a State as a
quarantined area in accordance with
paragraph (a) of this section. The
Administrator will give a copy of this
regulation along with a written notice
for the temporary designation to the
owner or person in possession of the
nonquarantined area. Thereafter, the
interstate movement of any regulated
article from an area temporarily
designated as a quarantined area will be
subject to this subpart. As soon as
practicable, this area will be added to
the list in paragraph (c) of this section
or the designation will be terminated by
the Administrator or an inspector. The
owner or person in possession of an area
for which designation is terminated will
be given notice of the termination as
soon as practicable.

(c) The areas described below are
designated as quarantined areas:

Texas

Cameron County. That portion of
Cameron County bounded by a line
drawn as follows: Beginning at the
intersection of FM 106 and Robertson
Road; then north on Robertson Road to
Fernando Road; then east on Fernando
Road to Alexander Road; then north on
Alexander Road to Taubert Road; then
east on Taubert Road to FM 2925; then
north on FM 2925 to Johnson Road; then
east on Johnson Road to North Olimeto



Federal Register/Vol. 66, No. 14/Monday, January 22, 2001/Rules and Regulations

6435

Road; then east along an imaginary line
to FM 1847; then south on FM 1847 to
FM 510; then west on FM 510 to Casey
Road; then north on Casey Road to Bean
Road; then west on Bean Road to FM
345; then north on FM 345 to Glenview
Road; then west on Glenview Road to
Robertson Road; then north on
Robertson Road to the point of
beginning.

§301.98-4 Conditions governing the
interstate movement of regulated articles
from quarantined areas.

Any regulated article may be moved
interstate from a quarantined area 3 only
if moved under the following
conditions:

(a) With a certificate or limited permit
issued and attached in accordance with
§§301.98-5 and 301.98-8 of this
subpart;

(b) Without a certificate or limited
permit if:

(1) The regulated article originated
outside the quarantined area and is
either moved in an enclosed vehicle or
is completely enclosed by a covering
adequate to prevent access by West
Indian fruit flies (such as canvas,
plastic, or other closely woven cloth)
while moving through the quarantined
area; and

(2) The point of origin of the regulated
article is indicated on the waybill, and
the enclosed vehicle or the enclosure
that contains the regulated article is not
opened, unpacked, or unloaded in the
quarantined area; and

(3) The regulated article is moved
through the quarantined area without
stopping except for refueling or for
traffic conditions, such as traffic lights
or stop signs.

(c) Without a certificate or limited
permit if the regulated article is moved:
(1) By the United States Department
of Agriculture for experimental or

scientific purposes;

(2) Pursuant to a Departmental permit
issued by the Administrator for the
regulated article;

(3) Under conditions specified on the
Departmental permit and found by the
Administrator to be adequate to prevent
the spread of the West Indian fruit fly;
and

(4) With a tag or label bearing the
number of the Departmental permit
issued for the regulated article attached
to the outside of the container of the
regulated article or attached to the
regulated article itself if not in a
container.

(Approved by the Office of Management and
Budget under control number 0579-0170)

3Requirements under all other applicable Federal
domestic plant quarantines and regulations must
also be met.

§301.98-5 Issuance and cancellation of
certificates and limited permits.

(a) A certificate may be issued by an
inspector 4 for the interstate movement
of a regulated article if the inspector
determines that:

(1)(i) The regulated article has been
treated under the direction of an
inspector in accordance with § 301.98—
10 of this subpart; or

(ii) Based on inspection of the
premises of origin, the premises are free
from the West Indian fruit fly; or

(iii) Based on inspection of the
regulated article, the regulated article is
free of West Indian fruit flies; and

(2) The regulated article will be
moved through the quarantined area in
an enclosed vehicle or will be
completely enclosed by a covering
adequate to prevent access by the West
Indian fruit fly; and

(3) The regulated article is to be
moved in compliance with any
additional emergency conditions the
Administrator may impose under
section 414 of the Plant Protection Act
(Title IV, Pub. L. 106—224, 114 Stat. 444,
7 U.S.C. 7714) 5 to prevent the spread of
the West Indian fruit fly; and

(4) The regulated article is eligible for
unrestricted movement under all other
Federal domestic plant quarantines and
regulations applicable to the regulated
article.

(b) An inspector ©® will issue a limited
permit for the interstate movement of a
regulated article if the inspector
determines that:

(1) The regulated article is to be
moved interstate to a specified
destination for specified handling,
processing, or utilization (the
destination and other conditions to be
listed in the limited permit), and this
interstate movement will not result in
the spread of the West Indian fruit fly
because life stages of the West Indian
fruit fly will be destroyed by the

4 Services of an inspector may be requested by
contacting local offices of Plant Protection and
Quarantine, which are listed in telephone directors.
The addresses and telephone numbers of local
offices may also be obtained from the Animal and
Plant Health Inspection Service, Plant Protection
and Quarantine, Invasive Species and Pest
Management, 4700 River Road Unit 134, Riverdale,
MD 20737-1236, or the APHIS web site at http://
www.aphis.usda.gov/travel/aqui.html.

5 Section 414 of the Plant Protectin Act (Title IV,
Pub. L. 106-224, 114 Stat. 444, 7 U.S.C. 7714)
provides that the Secretary of Agriculture may,
under certain conditions, hold, seize, quarantine,
treat, apply other remedial measures to destroy or
otherwise dispose of any plant, plant pest, plant
product, article, or means of conveyance that is
moving, or has moved into or through the United
States or interstate if the Secretary has reason to
believe the article is a plant pest or is infested with
a plant pest at the time of movement.

6 See footnote 4 to § 301.98-5(a).

specified handling, processing, or
utilization;

(2) The regulated article is to be
moved in compliance with any
additional emergency conditions the
Administrator may impose under
section 414 of the Plant Protection Act
(Title IV, Pub. L. 106—224, 114 Stat. 444,
7 U.S.C. 7714) to prevent the spread of
the West Indian fruit fly; and

(3) The regulated article is eligible for
interstate movement under all other
Federal domestic plant quarantines and
regulations applicable to the regulated
article.

(c) Certificates and limited permits for
the interstate movement of regulated
articles may be issued by an inspector
or person operating under a compliance
agreement. A person operating under a
compliance agreement may issue a
certificate for the interstate movement of
a regulated article if an inspector has
determined that the regulated article is
eligible for a certificate in accordance
with paragraph (a) of this section. A
person operating under a compliance
agreement may issue a limited permit
for interstate movement of a regulated
article when an inspector has
determined that the regulated article is
eligible for a limited permit in
accordance with paragraph (b) of this
section.

(d) Any certificate or limited permit
that has been issued may be withdrawn,
either orally or in writing, by an
inspector if he or she determines that
the holder of the certificate or limited
permit has not complied with all
conditions in this subpart for the use of
the certificate or limited permit. If the
withdrawal is oral, the withdrawal and
the reasons for the withdrawal will be
confirmed in writing as promptly as
circumstances allow. Any person whose
certificate or limited permit has been
withdrawn may appeal the decision in
writing to the Administrator within 10
days after receiving the written
notification of the withdrawal. The
appeal must state all of the facts and
reasons upon which the person relies to
show that the certificate or limited
permit was wrongfully withdrawn. As
promptly as circumstances allow, the
Administrator will grant or deny the
appeal, in writing, stating the reasons
for the decision. A hearing will be held
to resolve any conflict as to any material
fact. Rules of practice concerning a
hearing will be adopted by the
Administrator.

(Approved by the Office of Management and
Budget under control number 0579-0170)
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§301.98-6 Compliance agreements and
cancellation.

(a) Any person engaged in growing,
handling, or moving regulated articles
may enter into a compliance agreement
when an inspector determines that the
person understands this subpart, agrees
to comply with its provisions, and
agrees to comply with all the provisions
contained in the compliance
agreement.”

(b) Any compliance agreement may be
canceled, either orally or in writing, by
an inspector whenever the inspector
finds that the person who has entered
into the compliance agreement has
failed to comply with this subpart. If the
cancellation is oral, the cancellation and
the reasons for the cancellation will be
confirmed in writing as promptly as
circumstances allow. Any person whose
compliance agreement has been
canceled may appeal the decision, in
writing, within 10 days after receiving
written notification of the cancellation.
The appeal must state all of the facts
and reasons upon which the person
relies to show that the compliance
agreement was wrongfully canceled. As
promptly as circumstances allow, the
Administrator will grant or deny the
appeal, in writing, stating the reasons
for the decision. A hearing will be held
to resolve any conflict as to any material
fact. Rules of practice concerning a
hearing will be adopted by the
Administrator.

§301.98-7 Assembly and inspection of
regulated articles.

(a) Any person (other than a person
authorized to issue certificates or
limited permits under § 301.98-5(c))
who desires to move a regulated article
interstate accompanied by a certificate
or limited permit must notify an
inspector 8 as far in advance of the
desired interstate movement as possible,
but no less than 48 hours before the
desired interstate movement.

(b) The regulated article must be
assembled at the place and in the
manner the inspector designates as
necessary to comply with this subpart.

§301.98-8 Attachment and disposition of
certificates and limited permits.

(a) A certificate or limited permit
required for the interstate movement of
a regulated article must, at all times
during the interstate movement, be:

7 Compliance agreement forms are available
without charge from the Animal and Plant Health
Inspection Service, Plant Protection and
Quarantine, Invasive Species and Pest Management,
4700 River Road Unit 134, Riverdale, MD 20737—
1236, and from local offices of the Plant Protection
and Quarantine, which are listed in telephone
directories.

8 See footnote 4 to §301.98-5(a).

(1) Attached to the outside of the
container containing the regulated
article; or

(2) Attached to the regulated article
itself if not in a container; or

(3) Attached to the consignee’s copy
of the accompanying waybill. If the
certificate or limited permit is attached
to the consignee’s copy of the waybill,
the regulated article must be sufficiently
described on the certificate or limited
permit and on the waybill to identify
the regulated article.

(b) The certificate or limited permit
for the interstate movement of a
regulated article must be furnished by
the carrier to the consignee listed on the
certificate or limited permit upon arrival
at the location provided on the
certificate or limited permit.

(Approved by the Office of Management and
Budget under control number 0579-0170)

§301.98-9 Costs and charges.

The services of the inspector during
normal business hours (8 a.m. to 4:30
p-m., Monday through Friday, except
holidays) will be furnished without
cost. The user will be responsible for all
costs and charges arising from
inspection and other services provided
outside normal business hours.

§301.98-10 Treatments.

Treatment schedules listed in the
Plant Protection and Quarantine
Treatment Manual to destroy the West
Indian fruit fly are authorized for use on
regulated articles. The Plant Protection
and Quarantine Treatment Manual is
incorporated by reference. For the full
identification of this standard, see
§300.1 of this chapter, ‘“Materials
incorporated by reference.” The
following treatments also may be used
for the regulated articles indicated:

(a) Soil within the dripline of plants
that are producing or have produced the
fruits and vegetables listed in § 301.98-
2(a) of this subpart. Apply diazinon at
the rate of 5 pounds active ingredient
per acre to the soil within the dripline
with sufficient water to wet the soil to
at least a depth of V2 inch.

(b) Premises. Fields, groves, or areas
that are located within a quarantined
area but outside the infested core area
and that produce regulated articles may
receive regular treatments with either
malathion or spinosad bait spray as an
alternative to treating fruits and
vegetables as provided in the Plant
Protection and Quarantine Treatment
Manual. These treatments must take
place at 6- to 10-day intervals, starting
a sufficient time before harvest (but not
less than 30 days before harvest) to
allow for development of West Indian
fruit fly egg and larvae. Determination of

the time period must be based on the
day degrees model for West Indian fruit
fly. Once treatment has begun, it must
continue through the harvest period.
The malathion bait spray treatment
must be applied by aircraft or ground
equipment at a rate of 2.4 oz of technical
grade malathion and 9.6 oz of protein
hydrolysate per acre. The spinosad bait
spray treatment must be applied by
aircraft or ground equipment at a rate of
0.01 oz of a USDA-approved spinosad
formulation and 48 oz of protein
hydrolysate per acre. For ground
applications, the mixture may be
diluted with water to improve coverage.
Done in Washington, DG, this 12th day of
January 2001.
Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 01-1618 Filed 1-19-01; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF JUSTICE

8 CFR Parts 3, 212, and 240
[EOIR No. 127P; AG Order No. 2358—-2001]
RIN 1125-AA29

Executive Office for Immigration
Review; Section 212(c) Relief for
Certain Aliens in Deportation
Proceedings Before April 24, 1996

AGENCY: Executive Office for
Immigration Review, Justice.
ACTION: Final rule.

SUMMARY: This final rule creates a
uniform procedure for applying the law
as enacted by the Antiterrorism and
Effective Death Penalty Act of 1996
(AEDPA). This rule allows certain aliens
in deportation proceedings that
commenced before April 24, 1996, to
apply for relief pursuant to section
212(c) of the Immigration and
Nationality Act (INA). In addition, this
rule makes several technical
amendments to an earlier regulation
relating to the streamlining authority of
the Board of Immigration Appeals.
EFFECTIVE DATE: This final rule is
effective January 22, 2001.

FOR FURTHER INFORMATION CONTACT:
Charles Adkins-Blanch, General
Counsel, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2400, Falls Church, Virginia
22041, telephone (703) 305-0470.
SUPPLEMENTARY INFORMATION:

Why Is the Department Issuing This
Final Rule?

Before the comprehensive revision of
the INA by the Illegal Immigration
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Reform and Immigrant Responsibility
Act of 1996 (IIRIRA), Pub. L. No. 104—
208, Div. C, 110 Stat. 3009, section
212(c) of the INA, provided that aliens
who were lawfully admitted for
permanent residence, who temporarily
proceeded abroad voluntarily and not
under an order of deportation, and who
were returning to a lawful
unrelinquished domicile in the United
States of seven consecutive years, could
be admitted to the United States in the
discretion of the Attorney General. 8
U.S.C. 1182(c) (1994). Although section
212(c) by its terms applied only to
aliens in exclusion proceedings (i.e.,
aliens seeking to enter at the border), it
had been construed for many years also
to allow aliens who were placed in
deportation proceedings in the United
States to apply for discretionary relief
from deportation. See Matter of Silva, 16
I. & N. Dec. 26, 29-30 (BIA 1976);
Gonzalez v. INS, 996 F.2d 804, 806 (6th
Cir. 1993); Ashby v. INS, 961 F.2d 555,
557 & n.2 (5th Cir. 1992); Tapica-Acuna
v. INS, 640 F.2d 223, 225 (9th Cir.
1981); Francis v. INS, 532 F.2d 268, 273
(2d Cir. 1976).

In the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA),
Pub. L. No. 104-132, 110 Stat. 1214,
Congress significantly restricted the
availability of discretionary relief from
deportation under section 212(c).
Section 440(d) of AEDPA amended
section 212(c) of the INA to provide that
section 212(c) “shall not apply to an
alien who is deportable by reason of
having committed any criminal offense
covered by section 241(a)(2)(A)(iii), (B),
(C), or (D), or any offense covered by
section 241(a)(2)(A)(ii) for which both
predicate offenses are, without regard to
the date of their commission, otherwise
covered by section 241(a)(2)(A)1).”
AEDPA section 440(d), as amended by
IIRIRA section 306(d). The effect of
section 440(d) of AEDPA was to render
ineligible for relief under INA section
212(c) aliens deportable because of
convictions for certain criminal
offenses, including aggravated felonies,
controlled substance offenses, certain
firearms offenses, espionage, and
multiple crimes of moral turpitude.

AEDPA did not contain a provision
expressly stating whether section 440(d)
was to be applied to criminal aliens who
applied for section 212(c) relief, were
placed in deportation proceedings, were
convicted, or committed the crimes
rendering them deportable before
AEDPA was enacted. In Matter of
Soriano, Interim Decision 3289 (BIA
1996), the Board of Immigration
Appeals (Board) held that section 440(d)
of AEDPA did not apply to aliens who
had applied for section 212(c) relief

before AEDPA was enacted, but did
apply to all other aliens covered in the
provision, including those whose
proceedings commenced or whose
criminal conduct or conviction occurred
before AEDPA was enacted.

At the request of the Immigration and
Naturalization Service (INS), the
Attorney General vacated the Board’s
decision in Soriano and certified the
question to herself. On February 21,
1997, the Attorney General concluded
that section 440(d) applied to (and
thereby rendered ineligible for section
212(c) relief) all aliens who had
committed one of the specified offenses
and who had not finally been granted
section 212(c) relief before AEDPA was
enacted, including those who were
already in deportation proceedings or
who had already applied for section
212(c) relief at the time of AEDPA’s
enactment.

How Have the Federal Courts Ruled on
the Issue?

Following the Attorney General’s
decision in Soriano, the Board and the
Immigration Courts denied applications
for relief under section 212(c) filed by
aliens who fell within the categories
identified in AEDPA section 440(d),
regardless of the date of the crime,
conviction, deportation proceedings, or
application for section 212(c) relief.
Numerous aliens challenged their final
orders of deportation in both district
courts and courts of appeals, arguing
that AEDPA section 440(d) should not
be applied “retroactively” to their cases,
and that the Attorney General had erred
in her construction of AEDPA section
440(d) in Soriano.

The Soriano issue has given rise to
widespread litigation in almost every
circuit. Only the D.C. Circuit has yet to
decide a case on the Soriano issue. Eight
circuits—the First, Second, Third,
Fourth, Sixth, Eighth, Ninth, and
Eleventh Circuits—have now disagreed
with the Attorney General’s holding in
Soriano. Seven of the eight circuits have
held that section 440(d) of AEDPA does
not apply to aliens who filed
applications for section 212(c) relief
before AEDPA was passed. See
Goncalves v. Reno, 144 F.3d 110, 126—
33 (1st Cir. 1998), cert. denied, 526 U.S.
1004 (1999); Henderson v. INS, 157 F.3d
106, 128-30 (2d Cir. 1998), cert. denied
sub nom. Reno v. Navas, 526 U.S. 1004
(1999); Sandoval v. Reno, 166 F.3d 225,
239—42 (3d Cir. 1999); Tasios v. Reno,
204 F.3d 544, 547-52 (4th Cir. 2000);
Pak v. Reno, 196 F.3d 666, 674-76 (6th
Cir. 1999); Shah v. Reno, 184 F.3d 719,
724 (8th Cir. 1999); Magana-Pizano v.
INS, 200 F.3d 603, 610-11 (9th Cir.
1999; Mayers v. INS, 175 F.3d 1289,

1301-04 (11th Cir. 1999) superceded by
statute in Richardson v. Reno, 180 F.3d
1311 (11th Cir. 1999).

The First Circuit has gone further and
held that AEDPA section 440(d)
likewise does not apply to aliens who
were placed in deportation proceedings
before AEDPA was passed, even if they
did not actually request section 212(c)
relief until after AEDPA was passed. See
Wallace v. Reno, 194 F.3d 279, 285-88
(1st Cir. 1999). Other circuits have
either likewise so held or strongly
implied in their reasoning. See
Henderson, 157 F.3d at 129-31;
Sandoval, 166 F.3d at 241-42; Mayers,
175 F.3d at 1304; see also Shah, 184 F.
3d at 724 (adopting reasoning of
Goncalves, Henderson, and Mayers).

By contrast, and at the time of the
publication of the proposed Soriano
rule, the Seventh Circuit held,
consistent with the Attorney General’s
conclusion in Soriano, that section
440(d) of AEDPA applies even to aliens
who were in deportation proceedings
and had applied for section 212(c) relief
when AEDPA was enacted. See Turkhan
v. Perryman, 188 F.3d 814, 824-28 (7th
Cir. 1999); see also LaGuerre v. Reno,
164 F.3d 1035, 1040—41 (7th Cir. 1998),
cert. denied, 120 S. Ct. 1157 (2000).
However, the Seventh Circuit has
recently held that an alien’s due process
rights were violated by the retroactive
application of section 440(d) of AEDPA
where there was significant evidence
that the availability of a section 212(c)
waiver influenced the alien’s decision to
plead guilty. See Jideonwo v. INS, 224
F.3d 692, 699-701 (7th Cir. 2000).

Aliens have also argued that persons
who were placed in deportation
proceedings after AEDPA was enacted,
but who committed their crimes and
were convicted before that date, should
be eligible for section 212(c) relief, and
that AEDPA section 440(d) would be
impermissibly retroactive if applied to
them.

Three circuits—the Third, Fifth and
Tenth—have affirmatively held that
AEDPA section 440(d) does foreclose
section 212(c) relief for aliens who were
placed in proceedings after AEDPA was
enacted, even if their criminal offenses
were committed before the enactment of
AEDPA. See DeSousa v. Reno, 190 F.3d
175, 185-87 (3d Cir. 1999); Requena-
Rodriguez v. Pasquarell, 190 F.3d 299,
306-08 (5th Cir. 1999); Jurado-Gutierrez
v. Greene, 190 F.3d 1135, 1147-52 (10th
Cir. 1999), cert. denied sub nom
Palangas-Suarez v. Greene, 120 S. Ct.
1539 (2000). The Seventh Circuit has
necessarily adopted that position as
well. See Turkhan, 188 F.3d at 824-28
(holding that section 440(d) bars relief
for all criminal aliens who had not been
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granted section 212(c) relief at the time
AEDPA was enacted, necessarily
including all those whose convictions
occurred prior to AEDPA but whose
deportation proceedings were initiated
after enactment of AEDPA).

The Ninth Circuit has concluded that
aliens who are deportable based on a
qualifying criminal conviction entered
prior to AEDPA but after a full trial are
properly covered by AEDPA section
440(d) and therefore ineligible for
section 212(c) relief. See Magana-
Pizano, 200 F.3d at 610-11. The Ninth
Circuit also held, however, that because
of concerns about retroactivity and
reliance, it could not exclude the
possibility that section 440(d) should
not be applied to an alien who pleaded
guilty or nolo contendere to his
disqualifying criminal offense and who
can show that the plea “was entered in
reliance on the availability of
discretionary waiver under § 212(c).” Id.
at 613. The Court therefore remanded
the case to the district court to
determine whether the alien could show
such reliance. See id. at 609. The First
Circuit has issued a similar ruling,
holding that section 440(d) does not
apply in a case where an alien pleaded
guilty to and was convicted of a
qualifying offense before AEDPA was
enacted but was placed in proceedings
afterwards, if the alien could show that
he entered his guilty plea in reliance on
the state of the law before AEDPA’s
enactment. Mattis v. Reno, 212 F.3d 31,
35—40 (1st Cir. 2000). The First Circuit
found no evidence of such reliance in
that case, however. See id. at 39.

Additionally, the Fourth Circuit held
that the statute is inapplicable, because
of perceived retroactivity concerns, to
an alien who pleaded guilty and was
convicted before AEDPA was enacted
even if his deportation proceedings
were commenced after enactment of
AEDPA. The court reasoned that the
alien had detrimentally relied upon the
availability of discretionary relief from
deportation when he entered his guilty
plea prior to the enactment date. See
Tasios, 204 F.3d at 550-52.

More recently, the Second Circuit has
held that section 440(d) of AEDPA is not
applicable in the case of an alien in
removal proceedings who entered a
guilty plea before April 24, 1996, the
effective date of AEDPA. See St. Cyr v.
INS, 229 F.3d 406, 418 (2d Cir. 2000).
The Office of the Solicitor General filed
a petition for certiorari in St. Cyr on
November 13, 2000. Additionally, the
Ninth Circuit has recently ruled that
Congress intended that the repeal of
section 212(c) apply to all proceedings
commenced after April 1, 1997.
However, the Ninth Circuit also

remanded this case for a determination
whether the alien based his pre-AEDPA
guilty plea in reliance upon the
availability of section 212(c) relief, in
accordance with the court’s reasoning in
Magana-Pizano, supra. Richards-Diaz v.
Fasano, 233 F.3d 1160 (9th Cir. 2000).

Why Is the Attorney General
Promulgating a Rule of Uniform
Implementation of AEDPA for Aliens
Seeking Section 212(c) Relief?

Issues concerning the construction of
AEDPA section 440(d) affect a large
number of aliens and are of considerable
importance to the Department of Justice,
including the INS and the Executive
Office for Immigration Review (EOIR).
Approximately 800 aliens who have
been found deportable by the
Immigration Court and the Board have
filed challenges to Soriano in federal
district court. In addition, a number of
cases in which the application of
Soriano may be dispositive are still
pending before the Immigration Court
and the Board.

There is an important public interest
in the uniform administration of the
immigration laws. The Constitution
grants Congress the power to establish
“an uniform Rule of Naturalization,”
U.S. Const. art. I, § 8, cl. 4, and it is
generally desirable as well that
immigration rules be consistent
throughout the country, to minimize
distinctions among aliens based solely
on geographical factors. There is also an
important public interest in the
completion of proceedings involving
criminal aliens. The Department of
Justice therefore sought to have the
Supreme Court definitively resolve the
Soriano issue during the October Term
1998 by petitioning for a writ of
certiorari from the First Circuit’s
decision in Goncalves and the Second
Circuit’s decision in Henderson. On
March 8, 1999, the Supreme Court
denied those certiorari petitions.

In light of the Supreme Court’s denial
of certiorari in Goncalves, Henderson/
Navas, and LaGuerre in February 2000,
the decisions of eight circuits rejecting
the decision in Soriano, and the large
number of aliens who are affected by the
issue, the Attorney General has
considered whether the government’s
interest in the uniform administration of
the immigration laws, avoiding
unnecessary delays in the completion of
proceedings involving criminal aliens,
and the reasoning of the courts that have
rejected her construction of AEDPA
section 440(d) in Soriano, warrant a
change in the Department’s application
of AEDPA section 440(d). In the interest
of the uniform and expeditious
administration of the immigration laws,

the Attorney General acquiesces on a
nationwide basis in those appellate
decisions holding that AEDPA section
440(d) is not to be applied in the cases
of aliens whose deportation proceedings
were commenced before AEDPA was
enacted.

In particular, the Attorney General
acquiesces in the courts’ conclusion, as
a matter of statutory construction, that
Congress intended that section 440(d) of
AEDPA not be applied to deportation
proceedings that had been commenced
before AEDPA was enacted into law. In
reaching that conclusion, the courts
generally have applied the first step of
the two-step retroactivity analysis set
forth by the Supreme Court in Landgraf
v. USI Film Products, 511 U.S. 244
(1994). In the first step of that analysis,
the courts inquire whether Congress has
specifically addressed the temporal
application of a statute. The courts that
have rejected Soriano have generally
relied on two factors to reach the
conclusion that Congress specifically
addressed the temporal application of
AEDPA section 440(d). First, they have
observed that Congress expressly made
other provisions of AEDPA, such as
section 413(f), applicable to pending
deportation proceedings, and they have
drawn a negative inference from the fact
that Congress did not intend section
440(d) to be applied to pending
proceedings. Second, examining the
legislative history of AEDPA, they have
noted that an earlier version of AEDPA
in Congress would have applied what
became section 440(d) to pending cases,
but that provision was deleted by the
conference committee. Magana-Pizano,
200 F.3d at 611; Pak, 196 F.3d at 676;
Shah, 184 F.3d at 724; Mayers, 175 F.3d
at 1302—03; Sandoval, 166 F.3d at 241;
Henderson, 157 F.3d at 129-30;
Goncalves, 144 F.3d at 128-33.

These factors are specific to AEDPA
and concern only the first step of the
Landgraf analysis. They do not concern
the question of whether the application
of section 440(d) to pending deportation
proceedings would be regarded as
retroactive under the second step of the
Landgraf analysis. As to that question,
the Attorney General maintains the
Department of Justice’s longstanding
position that questions about an alien’s
deportability or eligibility for
discretionary relief from deportation are
matters inherently prospective in
nature.

In the absence of contrary circuit
precedent, the Attorney General will
continue to apply AEDPA section 440(d)
in the cases of aliens whose deportation
proceedings were commenced after
AEDPA was enacted into law, even if
the alien committed his crime or was
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convicted of the crime before that date.
The Attorney General continues to
believe that matters affecting
deportation and relief from deportation
are inherently prospective in nature,
and that the presumption against
retroactive application of federal
statutes does not apply in such
circumstances. The Attorney General is
currently presenting that position to the
U.S. Supreme Court in INS v. St. Cyr,
No. 00-767, a case involving the
temporal scope of the repeal of section
212(c) in IIRIRA. Therefore, the
Department declines to extend
nationwide the decisions of the First,
Second, Fourth, and Ninth Circuits
holding AEDPA section 440(d)
inapplicable to aliens who were placed
in proceedings after the date of
enactment of AEDPA based on guilty
pleas entered before that date. The
Department will, however, follow
circuit precedent on the temporal scope
of AEDPA section 440(d).

The interpretation of AEDPA that
would be changed by this rule has, of
course, affected many aliens whose
deportation proceedings were
commenced before enactment of AEDPA
but who were unable to obtain section
212(c) relief in those proceedings
because of the Soriano decision. This
rule provides a mechanism for such
aliens who now have a final order of
deportation to reopen their immigration
proceedings if they would have been
eligible to apply for section 212(c) relief
but for the Soriano decision.

The Attorney General has considered
the important interest in avoiding
delays in deportation proceedings and,
on balance, has decided to define the
class of aliens eligible for reopening
under this rule in categorical terms. For
aliens who have a final order of
deportation, based on established
principles requiring exhaustion of all
available administrative remedies, this
rule could properly be written to limit
relief on reopening only to those aliens
who can show that they had
affirmatively applied for relief under
section 212(c) in their prior immigration
proceedings and had appealed an
immigration judge’s adverse decision to
the Board of Immigration Appeals.
However, this rule does not require that
eligible aliens make a specific factual
showing that they previously applied
for section 212(c) relief notwithstanding
the Soriano decision, or appealed an
immigration judge’s adverse decision to
the Board. Instead, this rule is drafted in
order to relieve both the government
and the alien of the burdens of litigating
such factual issues in each case at the
motion to reopen stage. In light of the
highly unusual circumstances of the

Soriano litigation, the interest in
expeditious enforcement of the
immigration laws will be more
effectively served by focusing attention
on the merits of the claims for
discretionary relief from deportation
with respect to aliens in the defined
class who otherwise would have been
eligible to seek section 212(c) relief in
their immigration proceedings but for
the Soriano precedent.

Who Is Eligible To Apply for Section
212(c) Relief?

Under this rule, eligible aliens in
pending deportation proceedings may
apply for section 212(c) relief if the
proceedings were commenced prior to
the enactment of AEDPA. This rule also
provides a 180-day period for a defined
class of aliens who had been adversely
affected by the Soriano decision to file
a motion to reopen in order to apply for
section 212(c) relief. This special
reopening rule would cover aliens who:

(1) Had deportation proceedings
before the Immigration Court
commenced before April 24, 1996;

(2) Are subject to a final order of
deportation;

(3) Would presently be eligible to
apply for section 212(c) relief if
proceedings were reopened and section
212(c) as in effect on April 23, 1996,
were applied; and

(4) Either,

(i) Applied for and were denied
section 212(c) relief by the Board on the
basis of the 1997 decision of the
Attorney General in Soriano (or its
rationale), and not any other basis;

(ii) Applied for and were denied
section 212(c) relief by the Immigration
Court and did not appeal the denial to
the Board (or withdrew an appeal), and
would have been eligible to apply for
section 212(c) relief at the time the
deportation became final but for the
1997 decision of the Attorney General in
Soriano (or its rationale); or

(iii) Did not apply for section 212(c)
relief but would have been eligible to
apply for such relief at the time the
deportation order became final but for
the 1997 decision of the Attorney
General in Soriano (or its rationale).

This rule is not intended to apply to
an alien who filed an application for
section 212(c) relief that was denied by
an immigration judge or the Board for
reasons other than Soriano or its
rationale. For example, an alien whose
section 212(c) application was denied
on the merits or before the AEDPA
statute was enacted is not covered by
this rule.

This rule is also not intended to apply
to aliens outside the United States or
aliens with final orders of deportation

who have returned to the United States
illegally. Moreover, this rule does not
provide a basis for such aliens to seek
or secure admission or parole into the
United States to file a section 212(c)
application.

What Is Required To Be Statutorily
Eligible for Section 212(c) Relief?

The alien must be a lawful permanent
resident, returning to a lawful,
unrelinquished domicile of seven
consecutive years, who may be admitted
in the discretion of the Attorney General
without regard to section 212(a) (other
than paragraphs (3) and (9)(C)), who is
deportable on a ground that has a
corresponding ground of exclusion, and
who has not been convicted of one or
more aggravated felonies for which he
or she has served an aggregate term of
imprisonment of at least five years. See
INA §212(c), 8 U.S.C. §1182(c) (1994);
In re Davis, Interim Decision 3439 (BIA
2000); Matter of Hernandez-Casillas, 20
I. & N. Dec. 262 (A.G. 1991).

How Is 7 Years Lawful, Unrelinquished
Domicile in the United States Defined
in This Rule?

The alien must have lived in the
United States as either a lawful
permanent resident or a lawful
temporary resident pursuant to section
245A or section 210 of the INA for at
least seven years, as defined in 8 CFR
212.3(f). For purposes of this rule, an
alien begins accruing time as of the date
of entry or admission as either a lawful
permanent resident or lawful temporary
resident and the accrual of time ceases
when there is a final administrative
order in the alien’s case, as defined in
8 CFR 240.52 and 3.1(d)(2). When a
motion to reopen is filed pursuant to
this rule, the alien must have accrued
seven years of lawful unrelinquished
domicile as of the date of his or her final
administrative order which the alien
seeks to reopen.

Is There a Fee for Filing This
Application?

If the alien has already filed a section
212(c) application and only needs to
update the application, no fee is
required. If the alien has not filed a
section 212(c) application and has a
final administrative order, he or she
must file a motion to reopen. If the
motion to reopen is granted, he or she
must pay the fee required by 8 CFR
103.7(b)(1) for Form I-191 (currently
$170). See 8 CFR 103.7.

An alien in deportation proceedings
who has not filed an application shall
submit the Form I-191 to the
Immigration Court with the appropriate
fee receipt attached.
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If the case is pending before the
Board, the alien must file a copy of the
application with the motion and if the
motion is granted and the case is
remanded to the Immigration Court, the
alien must then file the application with
the appropriate fee. Nothing in this rule
changes the requirements and
procedures in 8 CFR 3.31(b), 103.7(b)(1),
and 240.11(f) for paying the application
fee for a section 212(c) application after
a motion to reopen is granted if such an
application was not previously filed.
Fees must be submitted to the local
office of the Immigration and
Naturalization Service in accordance
with 8 CFR 3.31. An applicant who is
eligible for section 212(c) relief and is
unable to pay the filing fee may request
a fee waiver in accordance with 8 CFR
103.7(c).

What Is the Procedure for an Applicant
Who Is Currently in Deportation
Proceedings Before the Immigration
Court or the Board of Immigration
Appeals?

Immigration Court. An eligible alien
who has a deportation proceeding
pending before the Immigration Court
should file a section 212(c) application
pursuant to this rule, or request a
reasonable period of time to submit an
application pursuant to this rule. If the
alien already has an application on file,
he or she may file a supplement to the
existing section 212(c) application.

Board of Immigration Appeals. An
eligible alien who has a deportation
proceeding pending before the Board
should file with the Board a motion to
remand to the Immigration Court to file
a section 212(c) application or to
supplement his or her existing section
212(c) application on the basis of his or
her eligibility for such relief pursuant to
this rule. If the alien appears to be
statutorily eligible for relief under this
rule, the Board shall remand the case to
the Immigration Court for adjudication,
unless the Board chooses to exercise its
discretionary authority to adjudicate the
matter on the merits without a remand.

What If An Applicant Is the Subject of
a Final Order of Deportation?

Aliens who have final administrative
orders. An alien who is the subject of a
final order of deportation who is eligible
to apply for section 212(c) relief
pursuant to this rule must file a motion
to reopen with the Immigration Court or
the Board of Immigration Appeals,
whichever last held jurisdiction. The
front page of the motion and any
envelope containing the motion should
include the notation “Special 212(c)
Motion.” The fee for motions to reopen
(currently $110) will be waived for

aliens eligible for section 212(c) relief
pursuant to this rule. The waiver of the
fee is only applicable to motions to
reopen seeking section 212(c) relief
pursuant to this rule. The reopening and
remand will be limited to issues
concerning the alien’s eligibility for
relief under section 212(c) and may not
address the alien’s deportability or any
other basis for relief from deportation,
unless the Board is also reopening
under other applicable provisions of
law, in which case the issues may be
consolidated for hearing as appropriate
and all appropriate motions fees will
apply.

If the alien previously filed an
application for section 212(c) relief, he
or she must file a copy of that
application or a copy of a new
application and supporting documents
with the motion to reopen. If the motion
to reopen is granted, an alien who
previously filed an application will not
be required to pay a new filing fee for
the section 212(c) application, Form I-
191.

If the alien has not previously filed an
application for section 212(c) relief, the
alien must submit a copy of his or her
completed application and supporting
documents with the motion to reopen.
If the motion is granted, the alien must
then file the application with the
appropriate fee.

Cases remanded to the board. If a case
has been remanded to the Board by a
federal court based on a judicial
decision rejecting the Attorney
General’s decision in Soriano, the Board
will comply with the order of the
district or circuit court.

What Happens if an Applicant
Currently Has a Motion to Reopen or
Motion to Reconsider Pending Before
the Immigration Court or the Board?

Immigration court. If an alien has a
pending motion to reopen or reconsider
filed with the Immigration Court, other
than a motion to reopen to apply for
section 212(c) relief, he or she must file
a new motion to reopen with the
Immigration Court to apply for section
212(c) relief on the basis of his or her
eligibility pursuant to this rule.

Board of immigration appeals. If an
alien has a pending motion to reopen or
reconsider filed with the Board, other
than a motion to reopen to apply for
section 212(c) relief, the alien must file
a new motion to reopen with the Board
to apply for section 212(c) relief on the
basis of his or her eligibility pursuant to
this rule.

New motion to reopen. An alien may
file only one motion to reopen for
purposes of establishing eligibility
under this rule. A new motion to reopen

filed pursuant to this rule either before
the Immigration Court or the Board, as
appropriate, must specify whether the
alien has any pending motions before
the Immigration Court or the Board. All
motions to reopen to apply for section
212(c) relief filed pursuant to this rule
are subject to the restrictions specified
in this rule. The usual time and number
restrictions on motions, as articulated in
8 CFR 3.2 and 3.23, shall apply to all
other motions.

Is an Alien With a Final Administrative
Order of Deportation Required To File
a Motion To Reopen Under This Rule
Within the 180 day Period in Order To
Seek Section 212(c) Relief?

This rule is intended to provide a
single, straightforward process for the
defined class of aliens who were
adversely affected by Soriano to reopen
their immigration proceedings based on
the interpretive change announced in
this rule.

Accordingly, 8 CFR 3.44 is intended
to provide the sole process for eligible
aliens who have a final administrative
order of deportation to reopen their
cases on account of the change in the
governing law announced in this rule in
order to apply for section 212(c) relief.
However, the existing reopening rules in
8 CFR 3.2 and 3.23 allow aliens to seek
to reopen their cases notwithstanding
the time limits on certain other grounds
unrelated to a change in the law. As
provided in 8 CFR 3.44(h), this rule
would not prevent an alien from filing
a motion to reopen under the existing
rules based on any other basis or
exception.

Does the Filing of an Application for
Section 212(c) Relief Stay the Execution
of a Final Order?

The mere filing of a motion to reopen
to apply for section 212(c) relief with
the Immigration Court or the Board does
not stay the execution of the final order
of deportation. To request that
execution of the final order be stayed by
the Immigration and Naturalization
Service, the alien must file an
Application for Stay of Removal (Form
1-246), following the procedures set
forth in 8 CFR 241.6. To request that
execution of the final order be stayed by
the Immigration Courts or the Board, the
alien must comply with the procedures
outlined in 8 CFR 3.2(f) and 3.23(b)(v).

What Happens if an Application Is
Denied by the Immigration Court?

If the Immigration Court denies the
section 212(c) application of an alien in
deportation proceedings before the
Immigration Court, the decision may be
appealed to the Board along with, and
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under the same procedures as apply to,
other issues, if any, properly before the
Board on appeal.

What Happens if an Alien Fails To
Appear for a Hearing Before the
Immigration Court on a Section 212(c)
Application?

An alien must appear for all
scheduled hearings before an
Immigration Court, unless his or her
appearance is waived by the
Immigration Court. An alien who is in
deportation proceedings before the
Immigration Court, and who fails to
appear for a hearing regarding a section
212(c) application, will be subject to the
applicable statutory and regulatory in
absentia procedures (i.e., section 242B
of the Act as it existed prior to
amendment by IIRIRA, and applicable
regulations).

When Was the Proposed Rule Published
and When Were Comments Received?

The Department of Justice
(Department) published in the Federal
Register a proposed rule at 65 FR 44476
on July 18, 2000, which created a
uniform procedure for applying the law
as enacted by the Antiterrorism and
Effective Death Penalty Act of 1996
(AEDPA). The Department requested
comments from the public for a period
of 30 days, ending on August 17, 2000.
In response to requests from the public,
and to ensure the public ample
opportunity to fully review and
comment on the proposed rule, the
Department published a notice in the
Federal Register on October 11, 2000,
extending the public comment period to
October 11, 2000 (65 FR 60384).

How Many Comments Were Received
From Interested Parties During the
Comment Period?

In response to the proposed
rulemaking, the Department received
169 comments from various
organizations, attorneys, and other
interested individuals. Each Member of
Congress, representative or member of a
non-governmental organization (NGO),
interested individual, or private
attorney was counted separately as a
“commenter.” Commenters included 10
Members of Congress, one Division of a
State Department of Criminal Justice, 91
representatives of a number of NGOs, 11
private attorneys or legal professionals,
and 56 interested individuals. Included
in that number were eight letters
submitted individually by eight separate
NGOs. Five NGOs submitted identical
form letters. One commentary was
jointly submitted by a group of 10 NGOs
and four legal professionals not
affiliated with any of the NGOs, while

another commentary was submitted by
a group of 38 NGOs. Finally, identical
form letter commentaries were
separately submitted by 30 individual
members of a single NGO. The
Department appreciates the
contributions of all individuals and
groups who submitted comments.

What Were the Specific Comments and
How Is the Department Amending the
Rule as a Result?

The issues raised by the commenters
generally fell into five categories: (1)
Procedural requirements; (2) eligibility;
(3) nationwide uniformity; (4) parole;
and (5) miscellaneous issues. The
number of commenters raising issues
pertaining to procedural requirements
totaled 151 and those raising eligibility
concerns totaled 158. Commenters who
raised issues pertaining to parole totaled
123, while only 20 commenters were
concerned with uniformity issues. Five
commenters addressed miscellaneous
issues. Comments in each of these areas
are discussed in further detail below.

1. Issues Pertaining to Procedural
Requirements

Concerns regarding various
procedural requirements were raised by
151 commenters. All but two
representatives from NGOs made
suggestions concerning procedural
issues, and 48 out of 56 interested
individuals made similar suggestions.

Comment: One hundred forty-six
commenters expressed concern that the
proposed rule lacks a mechanism to
inform the public of available relief.
These commenters suggested that the
Department undertake the responsibility
to notify each alien who appeared to be
potentially eligible to file a motion to
reopen, since it would be unlikely that
an eligible, unrepresented alien would
be aware of the relief available to him
or her under the rule. Further, this
group of commenters suggested that the
Department provide public notice of the
relief in appropriate venues and
languages reaching the largest number
of individuals both in and outside of the
United States.

Response: Notification of the
availability of section 212(c) relief under
this rule will be provided in the same
manner and form as notification for
other forms of relief. Final rules are
always published in the Federal
Register and are available on the
Federal Register website. In addition,
the Department will issue a press
release announcing the effective date of
the final rule and outlining the
eligibility requirements. The
Department has received, and will likely
continue to receive, numerous

telephone inquiries regarding the
availability of section 212(c) relief
pursuant to this rule from interested
individuals and has directed them to the
Federal Register for further updates.

Comment: A group of 10 NGOs
suggested that all individuals currently
in proceedings should be notified, in
person or via certified mail, of their
possible eligibility for relief.

Response: Because the regulation
includes individuals who are
potentially eligible for relief even
though they have not yet filed a section
212(c) application, it would be difficult
for the Department to identify the class
of potentially eligible individuals with
any accuracy. Moreover, in view of the
administrative burdens involved in such
a notification initiative, the Department
has concluded that the traditional
means of notification through the
Federal Register is sufficient,
particularly in combination with the
press release the Department is issuing
on this subject.

Comment: These same commenters,
speaking as a group, stated that although
aliens presently in proceedings before
the Immigration Court or the Board are
intended to be covered by the proposed
rule, the rule itself does not contain
language which specifically includes
such aliens.

Response: 8 CFR 212.3(g) includes all
eligible aliens whose deportation
proceedings commenced before April
24, 1996. Nothing in the rule excludes
otherwise covered aliens whose
proceedings are pending as of the
effective date of this final rule.

Comment: The same group of 10
NGOs provided additional suggestions:
(1) Eliminating the requirement of a
motion to reopen altogether; (2)
requiring the Board and the Immigration
Courts to reopen sua sponte each case
in which an individual may be eligible
for relief under the rule, and (3)
providing notice to the alien of such
potential eligibility. An additional 129
commenters endorsed the sua sponte
reopening of cases. Thirty commenters
also suggested that no remand should be
required for cases currently pending
before the Board. Instead, they
suggested that any appeal by the INS
deemed without merit by the Board be
dismissed and the decision of the
Immigration Judge granting the section
212(c) waiver be reinstated.

Response: Pursuant to 8 CFR 3.2 and
3.23, sua sponte reopening of any case
may occur at the discretion of the Board
or an Immigration Judge, but such
reopening is not mandated by this rule.
The burden of establishing eligibility for
section 212(c) relief, as with any other
request for relief from deportation, is
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upon the alien, and it is incumbent
upon any alien subject to a final order
of deportation who wishes to pursue
relief in proceedings to do so in a
diligent and timely fashion, under the
provisions of this rule. The Department
cannot, as a practical matter, undertake
the enormous burden of examining past
cases that resulted in a final order of
deportation for possible sua sponte
reopening. Such a burden would result
in inordinate delays in adjudicating
cases currently pending before the
Board and the Immigration Courts.

With regard to INS appeals of section
212(c) applications that are presently
pending before the Board, these cases
will be adjudicated in the same manner
as any other pending appeal subject to
a superseding regulation or change in
the law. The Board will continue to
exercise its appellate authority to affirm
the decision of the Immigration Judge,
remand the case for an additional
hearing, or adjudicate the appeal by
applying the provisions of section
212(c) as promulgated prior to AEDPA.

Comment: One commenter writing on
behalf of an NGO suggested that the
Department adopt a ““streamlined”
motion to reopen procedure using a
simple, one-page fill-in or check-off
form.

Response: In view of the widely
varying circumstances in each case, and
the traditional requirement that persons
seeking to reopen completed
proceedings carry a burden of
establishing, among other things, prima
facie eligibility for relief upon
reopening, the Department declines to
adopt a “one-size-fits-all” form and will
adhere to the normal requirements
concerning motions to reopen, except as
specifically modified by the rule.

Comment: Twenty-one commenters
suggested that aliens filing motions to
reopen should not be required to file
any legal documents previously
submitted to the INS or to the
Immigration Court.

Response: In cases where an alien is
filing a motion to reopen his or her
proceedings based upon alleged
eligibility for a form of relief from
removal or deportation, the alien has the
burden of establishing prima facie
eligibility for that form of relief. This
rule is not intended to alter that
fundamental legal principle. In
accordance with 8 CFR 3.23(b)(3),
“[alny motion to reopen for the purpose
of acting upon an application for relief
must be accompanied by the
appropriate application for relief and all
supporting documents.” Because the
files maintained by the INS often vary
from those maintained by the
Immigration Courts and the Board, a

policy at variance from the regulations
would cause aliens to operate on the
mistaken assumption that the
Immigration Court, the Board, and the
INS maintain duplicate files while
considering eligibility for relief. In
addition, if an alien filed a motion to
reopen without attaching supporting
documents, but with the expectation
that the Immigration Judge or Board
would rely on certain documents the
alien believes were already in the file in
adjudicating that motion, that alien may
not necessarily make a prima facie case
for relief.

Comment: One hundred thirty-five
commenters requested either that the
90-day time limit on motions to reopen
be eliminated and that no time limit
whatsoever be imposed, or that the time
period for filing a motion to reopen be
extended from 90 days to 1 year
commencing on the date of actual notice
to the alien. They noted that it could
prove difficult for aliens and their
representatives to gather the necessary
documentation to support their motions
to reopen during the currently allotted
90-day time period.

Response: The Department recognizes
the difficulty that aliens and/or their
representatives may experience in
assembling adequate documentation to
establish prima facie eligibility under
this rule. The Department also
recognizes that in cases where the order
of deportation became final many years
ago, aliens and/or their representatives
might need to request copies of
conviction records from Federal or State
authorities. The Department recognizes
that it may be difficult for many bona
fide applicants to become informed of
available relief, obtain counsel, gather
all necessary documents and file a
motion to reopen within the currently
allotted 90 days time period.
Accordingly, the Department is
adopting this suggestion to a limited
extent, and is extending the period of
time during which motions to reopen
may be filed to 180 days commencing
on the effective date of this rule. The
Department feels that this time period
strikes a reasonable balance between the
litigative difficulties for aliens filing
motions and the administrative need for
a finite and workable program.

Comment: Sixty-five percent (65%) of
the commenters suggested that an
automatic stay of deportation be
provided in conjunction with the filing
of a motion to reopen under this rule,
effective upon filing of the motion.

Response: With very limited
exceptions, the prevailing rule in
immigration jurisprudence is that the
mere filing of an application, motion, or
petition does not automatically stay

execution of a deportation order. Were
it otherwise, individuals subject to a
final order of deportation could thwart
or delay deportation through meritless
filings with the Service, Immigration
Court, or Board. The Department will
adhere to the traditional approach in
this rule. Aliens who believe they are
eligible for relief under this rule are free
to request a discretionary stay of
deportation from the Service, the
Immigration Court, or the Board as
appropriate.

2. Issues Pertaining to Eligibility

One hundred fifty-four commenters
raised concerns regarding the
determination of eligibility for relief
under the proposed rule.

Comment: One hundred forty-eight
commenters felt that using the date of
“commencement”’ of proceedings to
determine eligibility for section 212(c)
relief was arbitrary, because
commencement of proceedings is
affected by various extraneous factors.
For example, approximately 20
commenters suggested that individuals
who had been served with Orders to
Show Cause (OSCs) at any time,
whether before or after April 24, 1996,
should be eligible to apply for relief
under the proposed rule, regardless of
whether they had already filed a section
212(c) waiver application. An equal
number of commenters suggested that
aliens who had committed or been
convicted of offenses prior to April 24,
1996, be afforded an opportunity to
apply for relief under the proposed rule.
One commenter suggested that section
212(c) be amended to include post-April
1996 convictions.

Response: The well-established rule
in immigration law, as stated in 8 CFR
3.14(a), is that “[jlurisdiction vests, and
proceedings before an Immigration
Judge commence, when a charging
document is filed with the Immigration
Court by the Service.” Up until the
point of filing, the Service can cancel a
charging document. See 8 CFR 239.2(a).
After that point, it must request that the
Immigration Court terminate
proceedings. See 8 CFR 239.2(c). Hence,
filing of the charging document with the
Immigration Court is the critical event
as regards the initiation of deportation
proceedings.

Because many other legal
determinations depend on whether
proceedings have commenced, the need
for a bright-line rule as to the time of
commencement is clear. The
Department will adhere to its well-
established regulatory scheme as regards
commencement of proceedings, and will
not rely on some other event such as the
issuance or service of the charging
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document as determining whether
proceedings have begun.

Some circuits have looked to the
service of a charging document as the
critical event for purposes of
“retroactivity” analysis. The
Department disagrees with the
reasoning of these courts, and declines
to adopt it in this rule. In any such
circuit, however, the Department will
regard AEDPA section 440(d) as
inapplicable to aliens whose charging
documents were served before AEDPA’s
enactment if required to do so by circuit
precedent. A circuit’s adoption of a
“retroactivity’’ analysis based on service
of the charging document does not
compel the further conclusion that
proceedings commence with the service
of a charging document. The latter
conclusion flatly contradicts well-
settled law.

Comment: In adjudicating motions to
reopen, one commenter suggested that
when determining eligibility for section
212(c) relief in proceedings, only
evidence available before April 24,
1996, be considered.

Response: Applications for relief from
deportation are considered to be
ongoing, and the Board assesses
eligibility for relief as of the time of its
decision. See In re Yeung, Interim
Decion 3297 (BIA 1997); Matter of U-M-
, 201 & N. Dec. 327, 332 (BIA 1991),
aff’d sub nom. Urbina-Mauricio v. INS,
989 F.2d 1085 (9th Cir. 1993). To
abandon this long-standing view would
put the Department in the position of
granting permanent U.S. status to
persons presently ineligible for such
status under applicable statutes. The
Department declines to adopt such an
approach. It should be noted that this
rule often operates to the advantage of
the respondent in proceedings, for
example, by allowing for consideration
of equities gained up until the date of
the application.

Comment: Approximately five
commenters felt that the Soriano
decision deprived many aliens of a full
and fair opportunity to pursue their
applications for relief from deportation
under section 212(c). These commenters
cited examples where aliens were not
permitted to file section 212(c) waiver
applications because they were found
ineligible on statutory grounds and their
applications were pretermitted. Two
Members of Congress joined in this
view, noting that absent section 440(d)
of the AEDPA, an alien would have
been permitted to litigate issues of
statutory eligibility. Additionally, thirty-
one percent of commenters felt that
affected aliens should be returned to
their position prior to the issuance of
the Soriano decision by the Attorney

General. One hundred forty commenters
suggested that the language in proposed
8 CFR 3.44(b)(4)(i), which currently
states, inter alia, that:

A motion to reopen proceedings to seek
section 212(c) relief under this section must
establish that the alien: * * * (4) Either—(i)
Applied for and was denied section 212(c)
relief by the Board on the basis of the 1997
decision of the Attorney General in Matter of
Soriano (or its rationale), and not any other
basis (emphasis added); be changed to read
as follows:

A motion to reopen proceedings to seek
section 212(c) relief under this section must
establish that the alien: * * * (4) Either—(i)
Applied for and was denied section 212(c)
relief in whole or in part on the basis of the
Attorney General’s 1997 decision in Soriano.

(Emphasis added.)

One commenter suggested that the
rule contain examples illustrating the
meaning of “on the basis of * * *
[Soriano] and not any other basis.”

Response: The purpose of this rule is
to provide a uniform interpretation of
AEDPA section 440(d) and to provide a
remedy for certain aliens subject to a
final order based on proceedings
commenced before AEDPA’s enactment
who are eligible presently (i.e., at the
time of decision) for section 212(c) relief
and would have been eligible to apply
at the time of their final orders but for
the Soriano decision. The “‘not any
other basis”’ language ensures that
persons who were ineligible for or
denied relief on some other basis, and
thus were not affected by Soriano, do
not improperly benefit from the rule.

Comment: Presenting the opposite
view that the proposed Soriano rule
should be construed as narrowly as
possible, another commenter suggested
deleting proposed 8 CFR 3.44(b)(4)(iii)
altogether, which permits aliens who
did not apply for section 212(c) relief
but would have been eligible for such
relief “‘but for”” the Attorney General’s
decision in Soriano. This commenter
also recommended that the final
condition imposed in 3.44(b)(4)(i),
which restricts eligibility to those aliens
whose section 212(c) applications were
denied “on the basis” of Soriano “and
not any other basis,” be added to
3.44(b)(4)(ii). Another commenter
agreed with the proposed rule as
written, stating that section 212(c)
applications denied for reasons other
than Soriano should be excluded from
the coverage of the rule.

Response: As noted in the proposed
rule, this final rule is intended to
provide a uniform interpretation of
section 440(d) of AEDPA and to mitigate
disagreements among the circuits
regarding the scope of its application. If
the Department were to delete 8 CFR

section 3.44(b)(4)(iii), relief under this
rule would be limited to those aliens
who filed applications for 212(c) relief
and would leave unresolved those cases
where an alien’s application for 212(c)
relief was pretermitted. Therefore, the
Department declines to adopt this
suggestion.

Comment: A group of 10 commenters
suggested that the word “presently” be
deleted in proposed 8 CFR 3.44(b)(3).
These commenters stated that, as
currently written, the proposed rule
would exclude individuals eligible for
section 212(c) at the time of an
incorrectly pretermitted application, but
who “presently” have not had a lawful
unrelinquished domicile of seven years
in the United States.

Response: The Department chooses to
retain the word “presently” in 8 CFR
section 3.44(b)(3). As noted above, the
rule does require eligibility (but for the
Soriano decision) for section 212(c)
relief at the time of the final deportation
order. But the rule requires present
eligibility for relief as well, because
applications for relief are considered to
be ongoing, and the Department’s
adjudicators assess eligibility for relief
at the time of decision. This rule is not
intended to change the statutory
requirements for eligibility for section
212(c) relief, but is strictly limited to
providing a uniform interpretation of
the temporal scope of section 440(d) of
AEDPA.

3. Issues Pertaining to Nationwide
Uniformity

Nineteen commenters stated that the
proposed rule is too narrow, and will
not achieve the desired goal of
nationwide uniformity due to the
controlling case law in numerous
circuits. These commenters cited the
1st, 4th, and 11th Circuit decisions
holding that lawful permanent residents
may apply for section 212(c) relief if
they were in deportation proceedings
before April 1, 1997, and pled guilty to
criminal charges in reliance on
eligibility for section 212(c) relief. See,
e.g. Mattis, 212 F.3d at 35—40 (section
212(c) available to aliens in deportation
proceedings who pled guilty to a crime
in reliance upon availability of section
212(c) relief); Wallace, 194 F.3d at 287
(section 212(c) available to aliens in
proceedings, deemed to commence
when the OSC was served upon the
alien, rather than filed with the
Immigration Court); Tasios, 204 F.3d at
550-52 (section 212(c) available to
aliens who pled guilty prior to the
enactment of the AEDPA); Alanis-
Bustamante v. Reno, 201 F.3d 1303,
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1308-10 (11th Cir. 2000) (section 212(c)
available to aliens in proceedings,
deemed to commence when the OSC
was served on the alien, rather than
filed with the Immigration Court).

Response: By this rule, the
Department only agrees to acquiesce on
a nationwide basis in the decisions of
those circuits that have ruled that
Congress did not intend to apply
AEDPA section 440(d) to the cases of
aliens whose deportation proceedings
were commenced before AEDPA was
enacted. While uniformity is an
important goal, and one of the principal
motivations for this rule, there is no
requirement that the Department adopt
the view of the least restrictive circuit
in order to achieve perfect uniformity,
and it will not do so. Rather, the
Department has adopted what it
considers to be the soundest and best
supported rule among the various
approaches taken by the courts of
appeals.

Comment: By contrast, one
commenter stated that “[n]one of the
Article I constitutional powers to make
“uniform laws” have been interpreted to
require true or pure uniformity.”
Further, this commenter stated that at
most “geographical uniformity” in a
given location, rather than nationwide,
is required by the Constitution and that
“uniformity among persons’’ is not
required.

Response: As noted above, the
Department agrees that perfect
uniformity is not required. Nevertheless,
uniformity is an important goal, and the
present rule is intended to achieve that
goal within reasonable limits.

4. Issues Pertaining to Parole

Comment: One hundred twenty-three
commenters suggested that lawful
permanent residents who complied with
their deportation orders and were
deported from the United States be
granted parole, thus enabling them to
pursue motions to reopen and present
cases on the merits of their section
212(c) waiver applications. One
commenter believed that no filing
deadline should be imposed for an alien
who is currently outside of the United
States and who asserts eligibility for
relief under this rule.

One hundred four commenters stated
that absent a provision to permit parole
of aliens into the United States, such
aliens will be summarily denied relief.
Citing H.R. 5062, which was introduced
in the 106th Congress, Second Session,
these commenters indicated that in
recently proposed legislation, the House
of Representatives established that
aliens unjustly removed from the United
States should have the opportunity to

return to the United States to have their
claims considered.

Nonetheless, one commenter
expressed support for the language in
proposed 8 CFR 3.44(i), which excludes
aliens who have departed, aliens who
have a final order of removal and
illegally returned, and aliens who have
not been admitted or paroled into the
United States. A group of 10
commenters felt that 3.44(i), in its
entirety, should be deleted from the
final rule.

Response: The Department’s primary
purpose in publishing this rule is to
alleviate the inter-circuit conflicts
regarding the temporal scope of section
440(d) of AEDPA. None of the circuits
that have disagreed with the Attorney
General’s decision in Soriano have
adopted a general view that aliens who
were removed or departed the United
States should be permitted to return.
The Department has no method of
identifying or discerning the location of
aliens who departed on account of the
Soriano decision and the commenters
who offered this suggestion have
provided none. The government’s
interest in finality, the considerable
administrative burdens involved, and
the risk of paroling persons ultimately
determined not to be eligible for relief
all counsel against providing for the
parole of deported criminals back into
the United States.

5. Miscellaneous Issues

Five commenters addressed
miscellaneous issues. Three
commenters expressed their general
support for the proposed rule.

Comment: One commenter stated that
overall, the proposed rule is not
supported by legislative history. That
commenter stated that the goal of
Congress in amending and ultimately
repealing section 212(c) relief was to
enhance the ability of the United States
to deport criminal aliens.

Response: While the Department
acknowledges Congress’ general
intentions regarding the efficient
removal of criminal aliens, it must also
note the lack of perfect congressional
clarity with regard to the applicability of
AEDPA section 440(d) to cases pending
at the time of AEDPA’s enactment. This
lack of clarity has led to costly
litigation, sharp disagreements within
the circuits, and a consequent lack of
uniformity in the law on this question.
The present rule seeks to ameliorate this
situation by promoting uniformity in the
law, within reasonable limitations,
throughout the United States.

Comment: One commenter suggested
that the policy reasons underlying the
proposed rule apply equally to section

212(i) waivers. This commenter stated
that the regulations should address and
overturn the Board’s ruling in In re
Cervantes-Gonzalez, Interim Decision
3380 (BIA 1999), which addressed
section 212(i) of the INA and its
requirement that an alien establish
extreme hardship to his or her U.S.
citizen or permanent resident alien
spouse or parent in order to qualify for
a waiver of inadmissibility.

Response: The present rule seeks to
promote uniformity by adopting a single
rule for applying AEDPA section 440(d)
nationwide (except where prohibited by
the law of the circuit). The policy goals
underlying this initiative do not exist
with respect to section 212(i), which has
not been the subject of similarly sharp
or widespread interpretive disagreement
within the circuits. The Department will
not disturb the existing administrative
jurisprudence regarding section 212(i).

What Technical Amendments Are
Being Made to the Board of
Immigration Appeals Streamlining
Regulation?

8 CFR 3.1(d)(1—a) was redesignated as
section 3.1(d)(2) in the Board of
Immigration Appeals Streamlining final
regulation published Monday, October
18, 1999 (64 FR 56135). Additionally, 8
CFR 3.1(d)(2) was redesignated as
section 3.1(d)(3). Consequently, those
paragraphs in 8 CFR which refer to
section 3.1(1—a) or section 3.1(d)(2) are
misleading and need to be amended.

Regulatory Flexibility Act

In accordance with 5 U.S.C. 605(b),
the Attorney General certifies that this
rule will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
This rule allows certain aliens to apply
for INA section 212(c) relief; it has no
effect on small entities such as that term
is defined in 5 U.S.C. 601(6).

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. See 5 U.S.C. 804.
This rule will not result in an annual
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effect on the economy of $100 million
or more; a major increase in costs or
prices; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States-based companies to
compete with foreign-based companies
in domestic and export markets.

Executive Order 12866

This rule is considered by the
Department of Justice to be a
“significant regulatory action” under
Executive Order 12866, section 3(f).
Regulatory planning and Review.
Accordingly, this regulation has been
submitted to the Office of Management
and Budget for review.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Plain Language Instructions

We try to write clearly. If you can
suggest how to improve the clarity of
these regulations, call or write Charles
Adkins-Blanch, General Counsel,
Executive Office for Immigration
Review, 5107 Leesburg Pike, Suite 2400,
Falls Church, Virginia 22041, telephone
(703) 305-0470.

Paperwork Reduction Act

This rule will increase the use of
Form I-191 but will not result in a
material change in that form, and the
INS is adjusting the total burden hours
of the form accordingly.

List of Subjects
8 CFR Part 3
Administrative practice and

procedure, Immigration, Organization
and functions (Government agencies).

8 CFR 212

Administrative practice and
procedure, Aliens, Passports and visas,
Immigration, Reporting and
recordkeeping requirements.

8 CFR 240

Administrative practice and
procedure, Immigration.

Accordingly, chapter I of title 8 of the
Code of Federal Regulations is amended
as follows:

PART 3—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

1. The authority citation for part 3
continues to read as follows:

Authority: 5 U.S.C. 301; 8 U.S.C. 1101
note; 8 U.S.C. 1103, 1252 note, 1324b, 1362,
28 U.S.C. 509, 510, 1746; sec. 2, Reorg. Plan
No. 2 of 1950; 3 CFR, 1949-1953 Comp., p.
1002.

§3.1 [Amended]

2. In section 3.1(d)(2)(iii), references
to “paragraph (d)(1—a)(i)” are revised to
read “‘paragraph (d)(2)@i).”

§3.3 [Amended]

3. In section 3.3(b), the reference to
“§3.1(d)(1—-a)(i)” is revised to read
“§3.1(d)(2)(1).”

4. Section 3.44 is added to subpart C
to read as follows:

§3.44 Motion to reopen to apply for
section 212(c) relief for certain aliens in
deportation proceedings before April 24,
1996.

(a) Standard for adjudication. Except
as provided in this section, a motion to
reopen proceedings to apply for relief
under section 212(c) of the Act will be
adjudicated under applicable statutes
and regulations governing motions to
reopen.

(b) Aliens eligible to reopen
proceedings to apply for section 212(c)
relief. A motion to reopen proceedings
to seek section 212(c) relief under this
section must establish that the alien:

(1) Had deportation proceedings
before the Immigration Court
commenced before April 24, 1996;

(2) Is subject to a final order of
deportation,

(3) Would presently be eligible to
apply for section 212(c) as in effect on
or before April 23, 1996; and

(4) Either—

(i) Applied for and was denied section
212(c) relief by the Board on the basis
of the 1997 decision of the Attorney
General in Matter of Soriano (or its
rationale), and not any other basis;

(ii) Applied for and was denied
section 212(c) relief by the Immigration
Court, did not appeal the denial to the
Board (or withdrew an appeal), and
would have been eligible to apply for
section 212(c) relief at the time the
deportation became final but for the
1997 decision of the Attorney General in
Matter of Soriano (or its rationale); or

(iii) Did not apply for section 212(c)
relief but would have been eligible to
apply for such relief at the time the
deportation order became final but for
the 1997 decision of the Attorney
General in Matter of Soriano (or its
rationale).

(c) Scope of reopened proceedings.
Proceedings shall be reopened under
this section solely for the purpose of
adjudicating the application for section
212(c) relief, but if the Immigration
Court or the Board reopens on other
applicable grounds, all issues
encompassed within the reopening
proceedings may be considered
together, as appropriate.

(d) Procedure for filing a motion to
reopen to apply for section 212(c) relief.
An eligible alien must file either a copy
of the original Form I-191 application,
and supporting documents, or file a
copy of a newly completed Form I-191,
plus all supporting documents. An alien
who has a pending motion to reopen or
reconsider before the Immigration Court
or the Board, other than a motion for
section 212(c) relief, must file a new
motion to reopen to apply for section
212(c) relief pursuant to this section.
The new motion to reopen shall specify
any other motions currently pending
before the Immigration Court or the
Board that should be consolidated. The
Service shall have 45 days from the date
of service of the motion to reopen to
respond. In the event the Service does
not respond to the motion to reopen, the
Service retains the right in the reopened
proceedings to contest any and all
issues raised. Any motion for section
212(c) relief pending before the Board or
the Immigration Courts on January 22,
2001 that would be barred by the time
or number limitations on motions shall
be deemed to be a motion to reopen
filed pursuant to this section.

(e) Fee and number restriction for
motion to reopen waived. No filing fee
is required for a motion to reopen to
apply for section 212(c) relief under this
section. An eligible alien may file one
motion to reopen to apply for section
212(c) relief under this section, even if
a motion to reopen was filed previously
in his or her case.

(f) Deadline to file a motion to reopen
to apply for section 212(c) relief under
this section. An alien with a final
administrative order of deportation
must file a motion to reopen by June 23,
2001.

(g) Jurisdiction over motion to reopen
to apply for section 212(c) relief and
remand of appeals.

(1) Notwithstanding any other
provisions, any motion to reopen filed
pursuant to this section to apply for
section 212(c) relief shall be filed with
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the Immigration Court or the Board,
whichever last held jurisdiction over the
case.

(2) If the Immigration Court has
jurisdiction, and grants only the motion
to reopen to apply for section 212(c)
relief pursuant to this section, it shall
adjudicate only the section 212(c)
application.

(3) If the Board has jurisdiction and
grants only the motion to reopen to
apply for section 212(c) relief pursuant
to this section, it shall remand the case
to the Immigration Court solely for
adjudication of the section 212(c)
application (Form I-191), unless the
Board chooses to exercise its
discretionary authority to adjudicate the
matter on the merits without a remand.

(h) Applicability of other exceptions
to motions to reopen. Nothing in this
section shall be interpreted to preclude
or restrict the applicability of any other
exception to the motion to reopen
provisions of this part as defined in 8
CFR 3.2(c)(3) and 3.23(b).

(i) Limitations on eligibility for
reopening under this section. This
section does not apply to:

(1) Aliens who have departed the
United States;

(2) Aliens with a final order of
deportation who have illegally returned
to the United States; or

(3) Aliens who have not been
admitted or paroled.

PART 212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

5. The authority citation for part 212
continues to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1187, 1225, 1226, 1227, 1228, 1252; 8
CFR part 2.

6. Paragraph (g) is added to section
212.3 to read as follows:

§212.3 Application for the exercise of
discretion under § 212(c).
* * * * *

(g) Relief for certain aliens who were
in deportation proceedings before April
24, 1996. Section 440(d) of
Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPA) shall not
apply to any applicant for relief under
this section whose deportation
proceedings were commenced before
the Immigration Court before April 24,
1996.

PART 240—PROCEEDINGS TO
DETERMINE REMOVABILITY OF
ALIENS IN THE UNITED STATES

7. The authority citation for 8 CFR
part 240 continues to read as follows:

Authority: 8 U.S.C. 1103, 1182, 11864,
1224, 1225, 1226, 1227, 1251, 1252 note,
1252a, 1252b, 1362; secs. 202 and 203, Pub.
L. 105-100 (111 Stat. 2160, 2193); sec. 902,
Pub. L. 105-277 (112 Stat. 2681); 8 CFR part
2.

§240.15 [Amended]
8.In §240.15, the reference to

“§3.1(d)(1-a)” is revised to read
“§3.1(d)(2).”

§240.21 [Amended]
9. In §240.21(c), the reference to

“§§3.1(d)(2) and 3.39” is revised to read
“§§3.1(d)(3) and 3.39.”

§240.53 [Amended]

10. In § 240.53(a), the reference to
§3.1(d)(1-a)” is revised to read
“§3.1(d)(2).”

Dated: January 17, 2001.

Janet Reno,

Attorney General.

[FR Doc. 01-1785 Filed 1-19-01; 8:45 am)]
BILLING CODE 4410-30-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—CE-75-AD; Amendment 39—
12081; AD 2001-01-11]

RIN 2120-AA64

Airworthiness Directives; Rolladen
Schneider Flugzeugbau GmbH Models
LS 4 and LS 4a Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Rolladen Schneider
Flugzeugbau GmbH (Rolladen
Schneider) Models LS 4 and LS 4a
sailplanes. This AD requires you to
inspect the airbrake system for damage
and proper rigging, with correction,
repair, or replacement, as necessary.
This AD also requires you to report any
damage found to the Federal Aviation
Administration (FAA). This AD is the
result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Germany. The actions specified by this
AD are intended to detect and correct
damage to the airbrake locking bracket
caused by asymmetric loads. This
condition could result in the pilot’s
inability to operate the airbrake
controls, with consequent loss of
sailplane control.

DATES: This AD becomes effective on
March 9, 2001.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of March 9, 2001.
ADDRESSES: You may get the service
information referenced in this AD from
Rolladen-Schneider Flugzeugbau
GmbH, Mubhlstrasse 10, D-63329
Egelsbach, Germany; phone: ++ 49 6103
204126; facsimile: ++ 49 6103 45526.
You may examine this information at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 99—CE-75—-AD, 901 Locust,
Room 506, Kansas City, Missouri 64106;
or at the Office of the Federal Register,
800 North Capitol Street, NW, suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Brian Hancock, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4143; facsimile: (816) 329—4090.
SUPPLEMENTARY INFORMATION:

Discussion

What events have caused this AD?
The Luftfahrt-Bundesamt (LBA), which
is the airworthiness authority for
Germany, recently notified FAA that an
unsafe condition may exist on certain
Rolladen Schneider Models LS 4 and LS
4a sailplanes. The LBA reports two
occurrences of damaged airbrake
locking brackets found on the above-
referenced sailplanes. The damage was
the result of improper rigging of the
airbrake system. The asymmetric load
that occurs over time with an
improperly rigged airbrake system could
result in cracks in the welding region of
the airbrake tube and lateral
deformation of the airbrake locking
bracket.

What are the consequences if the
condition is not corrected? Damage to
the airbrake locking bracket, if not
detected and corrected, could result in
the pilot’s inability to operate the
airbrake controls with consequent loss
of sailplane control.

Has FAA taken any action to this
point? We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to certain
Rolladen Schneider Models LS 4 and LS
4a sailplanes. This proposal was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on November 9, 2000 (65 FR 67315).
The NPRM proposed to require you to
inspect the airbrake locking bracket on
the rear landing gear box for signs of
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fatigue (cracks in the paint, paint chips,
or cracks in the welding region to the
tube) and inspect for proper rigging of
the airbrake system; reassemble the
airbrake system (if improper rigging is
found). If any sign of fatigue is evident,
disassemble the airbrake system, obtain
a modified airbrake locking bracket from
the manufacturer, install this bracket,
and accomplish certain adjustments
after reassembling the airbrake system;
and report any damage found to the
FAA.

The FAA is requiring a reporting
requirement so we can get an idea of
how many sailplanes in the fleet have
damaged or incorrectly rigged airbrake
systems. We will utilize this

information in deciding whether any of
the required actions should be repetitive
or whether we should initiate additional
rulemaking.

Was the public invited to comment?
Interested persons were afforded an
opportunity to participate in the making
of this amendment. No comments were
received on the proposed rule or the
FAA’s determination of the cost to the
public.

FAA’s Determination

What is FAA’s final determination on
this issue? After careful review of all
available information related to the
subject presented above, we have
determined that air safety and the
public interest require the adoption of

the rule as proposed except for minor
editorial corrections. We determined
that these minor corrections:

—Will not change the meaning of the
AD; and

—Will not add any additional burden
upon the public than was already
proposed.

Cost Impact

How many sailplanes does this AD
impact? We estimate that this AD affects
78 sailplanes in the U.S. registry.

What is the cost impact of this AD on
owners/operators of the affected
sailplanes? We estimate the following
costs to accomplish the inspection and
any necessary reassembly:

Labor cost

Parts cost

Total cost per sailplane

Total cost on U.S.
operators

1 workhour x $60 per hour = $60

... | Not applicable ...........ccceeriernnnns

$60 per sailplane ........cccccceeneenee.

$60 x 78 = $4,680.

We estimate the following costs to accomplish any necessary modification that will be required based on the results
of the inspection. We have no way of determining the number of sailplanes that may need such modification:

Labor cost

Parts cost

Total cost per
sailplane

2 workhours x $60 per hour = $120 ...........c.....

charge.

The manufacturer will modify the airbrake bracket free of

$120 per sailplane.

Compliance Time of this AD

What is the compliance time of this
AD? The compliance time of this AD is
within the next 30 calendar days after
the effective date of this AD.

Why is the compliance time presented
in calendar time instead of hours time-
in-service (TIS)? Damage to the airbrake
locking brake occurs as a result of
sailplane operation. However, the
reason the damage occurs is because of
incorrect rigging of the airbrake system.
We have determined that a calendar
time for compliance is necessary
because this incorrect rigging is not
directly related to sailplane operation.
The chance of this situation occurring is
the same for a sailplane with 10 hours
time-in-service (TIS) as it is for a
sailplane with 500 hours TIS. For this
reason, the FAA has determined that a
compliance based on calendar time will
be utilized in this AD in order to assure
that the unsafe condition is addressed
on all sailplanes in a reasonable time
period.

Why is the compliance time of this
AD different than the German AD and
the service information? The service
information specifies the actions
required in this AD “prior to further
flight”” and the German AD mandates
these actions “prior to further flight” for
sailplanes registered for operation in

Germany. The FAA does not have
justification for requiring the action
prior to further flight. Instead, the FAA
has determined that 30 calendar days is
a reasonable time period for
accomplishing the actions in this AD.

Regulatory Impact

Does this AD impact various entities?
The regulations adopted herein will not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

Does this AD involve a significant
rule or regulatory action? For the
reasons discussed above, I certify that
this action (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) will not have a
significant economic impact, positive or
negative, on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act. A copy of the
final evaluation prepared for this action
is contained in the Rules Docket. A copy
of it may be obtained by contacting the

Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
2. FAA amends § 39.13 by adding a
new AD to read as follows:

2001-01-11 Rolladen Schneider
Flugzeugbau GMBH:

Amendment 39-12081; Docket No. 99—-CE-
75—-AD.

(a) What sailplanes are affected by this
AD? This AD affects models LS 4 and LS 4a
sailplanes, serial numbers 4000 through
4852, that are certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above sailplanes must comply with this AD.
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(c) What problem does this AD address?
The actions specified by this AD are intended
to detect and correct damage to the airbrake
locking bracket caused by asymmetric loads.

This condition could result in the pilot’s
inability to operate the airbrake controls with
consequent loss of sailplane control.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Actions

Compliance

Procedures

(1) Inspect the airbrake locking bracket | Within
on the rear landing gear box for
signs of fatigue (cracks in the paint,
paint chips, or cracks in the welding
region to the tube) and inspect for
proper rigging of the airbrake system.

(2) If any sign of fatigue is evident, ac-

complish the following: flight

(i) Disassemble the airbrake sys-
tem;

(i) Obtain a modified airbrake lock-
ing bracket from the manufac-
turer (2-day turnaround time)
and install this bracket; and

(ili) Reassemble the airbrake sys-
tem and accomplish the adjust-
ments listed in the service bul-
letin.

(3) If no signs of fatigue are found but
the airbrake system is incorrectly as-
sembled, disassemble the system
and reassemble, including accom-
plishing the adjustments listed in the
service bulletin.

(4) If no signs of fatigue are found and
the airbrake system is correctly as-
sembled, then no further action is re-
quired by this AD.

(5) If any discrepancy is found that re-
quires additional work as required by
paragraphs (d)(2) and (d)(3) of this
AD, then send information describing
the discrepancies found and the fol-
low-on work that was necessary to
the FAA.

flight

Within

after
date
later.

March 9, 2001 (the effective date of
this AD).

Accomplish all actions prior to further

paragraph (d)(1) of this AD.

Accomplish all actions prior to further

paragraph (d)(1) of this AD.

AD complied with

quired by this AD or within 10 days

the next 30 calendar days after

after the inspection required in

2, 1999.

after the inspection required in

2, 1999.

10 days after the inspection re-

March 9, 2001 (the effective
of this AD), whichever occurs

Inspect for proper rigging in accordance with the procedures
contained in the applicable maintenance manual. Inspect
the airbrake locking bracket in accordance with the proce-
dures contained in Rolladen Schneider Technical Bulletin
No 4042, dated July 2, 1999.

Accomplish the disassembly, installation, assembly, and ad-
justments in accordance with procedures contained in the
applicable maintenance manual and the procedures in
Rolladen Schneider Technical Bulletin No. 4042, dated July

Accomplish in accordance with procedures contained in the
applicable maintenance manual and the procedures in
Rolladen Schneider Technical Bulletin No. 4042, dated July

AD complied with.

Mail the information to: FAA, Small Airplane Directorate
(ACE-112), Attention: Docket No. 99—CE-75-AD, 901 Lo-
cust, Room 301, Kansas City, Missouri 64106.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Small Airplane Directorate.

Note 1: This AD applies to each sailplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For sailplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not

eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Brian Hancock,
Aerospace Engineer, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4143; facsimile: (816) 329-4090.

(g) What if I need to fly the sailplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your sailplane to a location
where you can accomplish the requirements
of this AD.

(h) Are any service bulletins incorporated
into this AD by reference? Actions required
by this AD must be done in accordance with
Rolladen Schneider Technical Bulletin No.
4042, dated July 2, 1999. The Director of the
Federal Register approved this incorporation
by reference under 5 U.S.C. 552(a) and 1 CFR
part 51. You can get copies from Rolladen-
Schneider Flugzeugbau GmbH, Muhlstrasse

10, D-63329 Egelsbach, Germany. You can
look at copies at the FAA, Central Region,
Office of the Regional Counsel, 901 Locust,
Room 506, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(i) When does this amendment become
effective? This amendment becomes effective
on March 9, 2001.

Note 2: The subject of this AD is addressed
in German AD 1999-270, dated July 22, 1999.

Issued in Kansas Gity, Missouri, on January
8, 2001.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 01-1230 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-391-AD; Amendment
39-12080; AD 2001-01-10]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400, 747-400F, 767—-200,
and 767-300 Series Airplanes
Equipped With Pratt & Whitney Model
PW4000 Series Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to all Boeing Model 747-400,
747—-400F, 767-200, and 767-300 series
airplanes equipped with Pratt &
Whitney Model PW4000 series engines.
This action requires revising the
Airplane Flight Manual (AFM). This
action is necessary to prevent reduced
acceleration and climb performance
relative to performance data in the
AFM, which could result in runway
overruns or impact with obstacles or
terrain. This action is intended to
address the identified unsafe condition.

DATES: Effective February 6, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 6,
2001.

Comments for inclusion in the Rules
Docket must be received on or before
March 23, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000—NM—
391-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-iarcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-391-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
this AD may be obtained from Boeing

Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Dennis Kammers, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2956; fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received reports that Pratt &
Whitney Model PW4000 series engines
with certain early-production fan blades
(Phase 0/1, FB2B or FB2T) installed on
Boeing Model 747-400, 747—400F, 767—
200, and 767-300 series airplanes do
not produce the amount of thrust
indicated in the Airplane Flight Manual
(AFM). This thrust shortfall is due to
erosion of the fan blade’s leading edge.
The flight crew has no indication of this
shortfall in thrust. This condition
results in reduced acceleration and
climb performance relative to
performance data in the AFM, which, if
not corrected, could result in an overrun
of the runway or impact with an
obstacle or terrain.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Telex M—7200-00-02672, dated
November 1, 2000, including two
attachments titled, ‘Performance for
Operation of PW4000 Series Engines
with FB2B or FB2T Fans Installed[,]
747—-400,” and ‘“‘Performance for
Operation of PW4000 Series Engines
with FB2B or FB2T Fans Installed[,]
767-200/767-300,” both dated
November 1, 2000. The telex and its
attachments contain performance
adjustments for the AFM for Model
747-400, 747—-400F, 767-200, and 767—
300 series airplanes equipped with one
or more Pratt & Whitney Model PW4000
series engines with early production fan
blades. Inclusion of these performance
adjustments in the AFM addresses the
unsafe condition associated with the
shortfall in thrust caused by the early
production fan blades.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
prevent reduced acceleration and climb
performance relative to performance

data in the AFM, which could result in
runway overruns or impact with
obstacles or terrain. This AD requires
accomplishment of the actions specified
in the telex and attachments described
previously, except as discussed below.

Differences Between Telex and This AD

Operators should note that, although
the telex states that the airplane
manufacturer was advised that the FAA
would recommend a compliance time of
45 days after the effective date of the AD
for the actions in the telex, paragraph (a)
of this AD actually requires revising the
AFM within 30 days after the effective
date of this AD. In developing an
appropriate compliance time for this
AD, the FAA considered not only the
manufacturer’s recommendation, but
the degree of urgency associated with
addressing the subject unsafe condition,
the average utilization of the affected
fleet, and the time necessary to revise
the AFM. In light of all of these factors,
the FAA finds a 30-day compliance time
for completing the required actions to be
warranted, in that it represents an
appropriate interval of time allowable
for affected airplanes to continue to
operate without compromising safety.

Operators also should note that this
AD applies to all Boeing Model 747—
400, 747—-400F, 767-200, and 767—-300
series airplanes equipped with Pratt &
Whitney Model PW4000 series engines.
For airplanes that have current-
production fan blades (Phase 3, FB2C)
installed on all engines, the
performance adjustments in the
attachments to the telex referenced
above are not applicable. However, this
AD requires revision of the AFM for all
airplanes to address the potential for
future installation of early production
fan blades (Phase 0/1, FB2B or FB2T).
Note 1 is included in this AD to clarify
this point.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
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Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the AD is being requested.

e Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-391-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is

determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2001-01-10 Boeing: Amendment 39-12080.
Docket 2000-NM-391-AD.

Applicability: Model 747-400, 747—-400F,
767—-200, and 767—300 series airplanes
equipped with Pratt & Whitney Model
PW4000 series engines; certificated in any
category.

Note 1: For airplanes that have current-
production fan blades (Phase 3, FB2C)
installed on all engines, the performance
adjustments in the attachments to Boeing
Telex M—7200-00-02672, dated November 1,
2000, as referenced in this AD, are not
applicable. However, this AD requires
revising the Airplane Flight Manual (AFM)
for all airplanes to address the potential for
future installation of certain early-production
fan blades (Phase 0/1, FB2B or FB2T).

Note 2: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced acceleration and climb
performance, relative to performance data in
the AFM, which could result in runway
overruns or impact with obstacles or terrain,
accomplish the following:

AFM Revision

(a) Within 30 days after the effective date
of this AD, revise the FAA-approved AFM by
inserting a copy of this AD with Boeing Telex
M-7200-00-02672, dated November 1, 2000,
including the performance adjustments in
“Performance for Operation of PW4000
Series Engines with FB2B or FB2T Fans
Installed[,] 747-400,” (for Boeing Model 747—
400 and 747—400F series airplanes) or
“Performance for Operation of PW4000
Series Engines with FB2B or FB2T Fans
Installed[,] 767—-200/767-300,” (for Boeing
Model 767-200 and —300 series airplanes),
both dated November 1, 2000, as applicable.

(b) When the information in Boeing Telex
M-7200-00-02672 and its attachments have
been incorporated into FAA-approved
general revisions of the AFM, the general
revisions may be incorporated in the AFM,
and this AD with the telex and its
attachments may be removed from the AFM.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with Boeing Telex M-7200-00-02672,
including Attachments ‘“‘Performance for
Operation of PW4000 Series Engines with
FB2B or FB2T Fans Installed[,] 747—400"" and
“Performance for Operation of PW4000
Series Engines with FB2B or FB2T Fans
Installed][,] 767—200/767-300,” dated
November 1, 2000, as applicable. (Note: The
attachment titles are indicated only on the
first page of each attachment; no other page
contains this information.) This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.
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Effective Date

(f) This amendment becomes effective on
February 6, 2001.

Issued in Renton, Washington, on January
9, 2001.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-1234 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-SW-63—-AD; Amendment
39-12083; AD 2000-25-52]

RIN 2120-AA64

Airworthiness Directives; MD
Helicopters, Inc. Model 369A, H, HE,
HM, HS, D, E, FF, and 500N Helicopters

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Emergency Airworthiness
Directive (AD) 2000-25-52 which was
sent previously to all known U.S.
owners and operators of MD
Helicopters, Inc. (MDHI) Model 369A,
H, HE, HM, HS, D, E, FF, and 500N
helicopters. This amendment
supersedes an existing emergency AD
that requires, before further flight,
performing a tap inspection on both the
upper and lower surfaces of each main
rotor blade (blade). If any voids are
detected that exceed specified
inspection requirements, the emergency
AD also requires replacing the
unairworthy blade with an airworthy
blade before further flight. This
amendment requires the same actions as
the emergency AD and corrects the
applicability to include the appropriate
serial numbers. This amendment is
prompted by the discovery of an error
in the emergency AD. The actions
specified by this AD are intended to
prevent failure of a blade and
subsequent loss of control of the
helicopter.

DATES: Effective February 6, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 6,
2001.

Comments for inclusion in the Rules
Docket must be received on or before
March 23, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 2000-SW—
63—AD, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137. You may
also send comments electronically to
the Rules Docket at the following
address: 9-asw-adcomments@faa.gov.

The service information referenced in
this AD may be obtained from
Helicopter Technology Company, LLC,
12923 South Spring St., Los Angeles,
CA 90061, telephone (310) 523-2750,
fax (310) 523—2745. This information
may be examined at the FAA, Office of
the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room
663, Fort Worth, Texas; or at the Office
of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Marc Belhumeur, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Certification Office, Fort
Worth, Texas 76193-0170, telephone
(817) 222-5177, fax (817) 222—-5783.

SUPPLEMENTARY INFORMATION: On
November 21, 2000, the FAA issued
Emergency AD 2000-24-51 that applies
to MDHI Model 369A, H, HE, HM, HS,
D, E, FF, and 500N helicopters and
requires, before further flight,
performing a tap inspection on both the
upper and lower surfaces of each blade.
If any voids are detected that exceed
specified inspection requirements, this
AD requires replacing the unairworthy
blade with an airworthy blade before
further flight. That action was prompted
by a blade failure due to fatigue cracking
that originated at corrosion pits on the
spar bonded surfaces, resulting in an
accident that destroyed a Hughes Model
369D helicopter. That condition, if not
corrected, could result in failure of a
blade and subsequent loss of control of
the helicopter.

Since the issuance of that AD, the
FAA discovered an error in the
applicability section. The part numbers
are not listed correctly with the
appropriate serial numbers and, as a
result, the FAA received requests from
operators to clarify which blade part
numbers are affected since the
emergency AD deviates from the
applicable service bulletin. The intent of
Emergency AD 2000-24-51 was not to
deviate from the part numbers and serial
numbers listed in the service bulletin.
To assure affected blades are correctly
identified, the FAA issued superseding
Emergency AD 2000-25-52 to correct
the applicability. The requirements for

accomplishing the intent of the
emergency AD remain the same.

The FAA has reviewed Helicopter
Technology Company, LLC, Mandatory
Service Bulletin No. 2100-2R2, dated
November 14, 2000 (SB), which
describes procedures for performing a
one-time inspection of each blade for
skin-to-spar bonding voids before
further flight.

Since the unsafe condition described
is likely to exist or develop on other
MDHI Model 369A, H, HE, HM, HS, D,
E, FF, and 500N helicopters of the same
type designs, the FAA issued
Emergency AD 2000-25-52 to detect a
void in the bonding that could result in
a crack due to corrosion pits on the
blade spar bonded surfaces, failure of a
blade, and subsequent loss of control of
the helicopter. The AD requires, before
further flight, performing a tap
inspection on both the upper and lower
surfaces of each blade. If any voids are
detected that exceed specified
inspection requirements, this AD
requires replacing the unairworthy
blade with an airworthy blade before
further flight. The actions must be
accomplished in accordance with the
SB described previously. The short
compliance time involved is required
because the previously described
critical unsafe condition can adversely
affect the structural integrity and
controllability of the helicopter.
Therefore, the actions listed previously
are required before further flight, and
this AD must be issued immediately.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on December 5, 2000, to
all known U.S. owners and operators of
MDHI Model 369A, H, HE, HM, HS, D,
E, FF, and 500N helicopters. These
conditions still exist, and the AD is
hereby published in the Federal
Register as an amendment to section
39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons.

The FAA estimates that 300
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 3 work hours per
helicopter to accomplish each
inspection and 5 work hours per
helicopter to replace 1 blade, and that
the average labor rate is $60 per work
hour. Required parts will cost
approximately $10,000 per blade. Based
on these figures, the total cost impact of
the AD on U.S. operators is estimated to
be $3,630,000, assuming $12,100 per
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helicopter for 10 inspections ($1,800)
and one blade replacement ($10,300).

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available in the Rules
Docket for examination by interested
persons. A report that summarizes each
FAA-public contact concerned with the
substance of this AD will be filed in the
Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
rule must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 2000—-SW-
63—AD.” The postcard will be date
stamped and returned to the
commenter.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action”” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44

FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2000-25-52 MD Helicopters, Inc.:
Amendment 39-12083. Docket No.
2000-SW-63—AD. Supersedes
Emergency AD 2000-24-51, Docket No.
2000-SW-62—-AD.

Applicability: Model 369A, H, HE, HM, HS,
D, E, FF, and 500N helicopters, with main
rotor blade (blade), part number (P/N)
500P2100-BSC (serial number (S/N) with a
prefix of “K”” and 101 through 562); P/N
500P2100-101 or P/N 500P2100-301 (S/N
with a prefix of “A”” and 001 through 999 or
S/N with a prefix of “B”” and 001 through
529); or blade, P/N 500P2300-501 (S/N with
a prefix of “T”” and 101 through 107),
manufactured by Helicopter Technology
Company, LLGC, installed, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required before further flight,
unless accomplished previously.

To detect a void in the bonding that could
result in a crack due to corrosion pits on the
blade spar bonded surfaces, failure of a blade,
and subsequent loss of control of the
helicopter, accomplish the following:

(a) Perform a tap inspection on both the
upper and lower surfaces of each blade in
accordance with the “INSPECTION”
paragraph of Helicopter Technology
Company, LLC, Mandatory Service Bulletin
Notice No. 2100-2R2, dated November 14,
2000 (SB). If any voids on a blade are
detected that exceed specified inspection
requirements of the SB, replace the
unairworthy blade with an airworthy blade
before further flight.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Certification Office, FAA. Operators shall
submit their requests through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Rotorcraft Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Certification
Office.

(c) Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the requirements of this AD can be
accomplished.

(d) The tap inspections shall be
accomplished in accordance with the
“INSPECTION” paragraph of Helicopter
Technology Company, LLC, Mandatory
Service Bulletin Notice No. 2100-2R2, dated
November 14, 2000. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Helicopter Technology
Company, LLC, 12923 South Spring St., Los
Angeles, CA 90061, telephone (310) 523—
2750, fax (310) 523-2745. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
February 6, 2001, to all persons except those
persons to whom it was made immediately
effective by Emergency AD 2000-25-52,
issued December 5, 2000, which contained
the requirements of this amendment.

Issued in Fort Worth, Texas, on January 10,
2001.
Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.
[FR Doc. 01-1586 Filed 1-19-01; 8:45 am]

BILLING CODE 4910-13-U



Federal Register/Vol. 66, No. 14/Monday, January 22, 2001/Rules and Regulations

6453

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-SW-67-AD; Amendment
39-12056; AD 2000-26-06]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Deutschland GMBH Model MBB-BK
117 Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
that applies to Eurocopter Deutschland
GMBH (ECD) Model MBB-BK 117
helicopters. That AD currently requires,
before further flight, creating a
component log card or equivalent record
and determining the calendar age and
number of flights on each tension-
torsion (TT) strap. This amendment
establishes a life limit for certain main
rotor TT straps. This amendment is
prompted by an accident in which a
main rotor blade (blade) separated from
an ECD Model MBB-BK 117 helicopter
due to fatigue failure of a TT strap. The
actions specified by this AD are
intended to prevent fatigue failure of a
TT strap, loss of a blade, and subsequent
loss of control of the helicopter.

DATES: Effective February 26, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
26, 2001.

ADDRESSES: The service information
referenced in this AD may be obtained
from American Eurocopter Corporation,
2701 Forum Drive, Grand Prairie, Texas
75053—4005, telephone (972) 641-3460,
fax (972) 641-3527. This information
may be examined at the FAA, Office of
the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room
663, Fort Worth, Texas; or at the Office
of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Charles Harrison, Aviation Safety
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Standards Staff, Fort Worth,
Texas 76193-0110, telephone (817)
222-5128, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 2000-01-11,
Amendment 39-11509 (65 FR 2017,
January 13, 2000), which applies to ECD

Model MBB-BK 117 helicopters, was
published in the Federal Register on
September 18, 2000 (65 FR 56275). That
action proposed establishing a life limit
for the TT straps of 120 months since
installation on any helicopter or 25,000
flights, whichever occurs first.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

The FAA estimates that 127
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 16 work hours per
helicopter to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $10,400 per
helicopter. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $1,442,720.

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-11509 (65 FR
2017, January 13, 2000), and by adding
a new airworthiness directive (AD),
Amendment 39-12056, to read as
follows:

2000-26-06 Eurocopter Deutschland
GMBH: Amendment 39-12056. Docket
No. 99-SW-67-AD. Supersedes AD
2000-01-11, Amendment 39-11509,
Docket No. 99—-SW-60-AD.

Applicability: Model MBB-BK 117 A-1, A—
3, A—4, B—1, B-2, and G-1 helicopters,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue failure of a tension-
torsion (TT) strap, loss of a main rotor blade
(blade), and subsequent loss of control of the
helicopter, accomplish the following:

(a) Before further flight,

(1) Remove TT straps, P/N 2604067
(Bendix) or J17322-1 (Lord), from service or
re-identify them as P/N 117-14110 or 117—
14111, respectively, in accordance with the
Accomplishment Instructions, paragraph
2.B.1.2., Eurocopter Deutschland GMBH
Alert Service Bulletin MBB-BK-117 No.
ASB-MBB-BK 117-10-120, Revision 1,
dated August 31, 1999 (ASB). TT straps, P/
N 2604067 (Bendix) or J17322—1 (Lord), are
no longer eligible for installation.

(2) Create a component log card or
equivalent record for each TT strap.

(3) Review the history of the helicopter and
each TT strap. Determine the age since initial
installation on any helicopter (age) and the
number of flights on each TT strap. Enter
both the age and the number of flights for
each TT strap on the component log card or
equivalent record. When the number of
flights is unknown, multiply the number of
hours time-in-service (TIS) by 5 to determine
the number of flights.

(4) Remove any TT strap from service if the
total hours TIS or number of flights and age
cannot be determined.

(b) Before further flight, remove any TT
strap, part number (P/N) 117-14110 or 117—
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14111, that has been in service 120 months
since initial installation on any helicopter or
accumulated 25,000 flights (a flight is a
takeoff and a landing). Replace the TT strap
with an airworthy TT strap.

(c) This AD revises the Airworthiness
Limitations Section of the maintenance
manual by establishing a life limit for the TT
strap, P/N 117-14110 and 117-14111, of 120
months or 25,000 flights, whichever occurs
first.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(e) Special flight permits may be issued in
accordance with §21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the helicopter to a
location where the requirements of this AD
can be accomplished.

(f) The modification shall be done in
accordance with the Accomplishment
Instructions, paragraph 2.B.1.2., Eurocopter
Deutschland GMBH Alert Service Bulletin
MBB-BK-117 No. ASB-MBB-BK 117-10—
120, Revision 1, dated August 31, 1999. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas 75053—
4005, telephone (972) 641-3460, fax (972)
641-3527. Copies may be inspected at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas; or at the Office
of the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(g) This amendment becomes effective on
February 26, 2001.

Note 3: The subject of this AD is addressed
in the Luftfahrt Bundesamt (Federal Republic
of Germany) AD 1999-284/2, dated
September 1, 1999.

Issued in Fort Worth, Texas, on December
15, 2000.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 01-1585 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001—-NM—-03-AD; Amendment
39-12086; AD 2001-02-02]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-200, and —300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Bombardier Model
DHC-8-200, and —300 series airplanes.
This action requires repetitive
inspections to detect chafing or arcing
damage to the cable/wire and fuel tube
assemblies on the right hand side of
each engine, and replacement with new
components, if necessary. This action
also provides an optional terminating
action for the repetitive inspections
required by this AD. This action is
necessary to prevent chafing of the
cable/wire bundles against the fuel line,
which could result in arcing and a
consequent fire or explosion. This
action is intended to address the
identified unsafe condition.

DATES: Effective February 6, 2001.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 6,
2001.

Comments for inclusion in the Rules
Docket must be received on or before
February 21, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2001-NM—
03-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227—-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-iarcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2001-NM-03—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
this AD may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
New York Aircraft Certification Office,
10 Fifth Street, Third Floor, Valley
Stream, New York; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
James Delisio, Aerospace Engineer,
Airframe and Propulsion Branch, ANE-
171, FAA, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581; telephone (516) 256-7521; fax
(516) 568-2716.

SUPPLEMENTARY INFORMATION: Transport
Canada Civil Aviation (TCCA), which is
the airworthiness authority for Canada,
recently notified the FAA that an unsafe
condition may exist on certain
Bombardier Model DHG-8-200 and
—300 series airplanes. TCAA advises
that a pinhole in the high pressure fuel
line was detected. Investigation revealed
that the cause of the pinhole was due to
arcing from an adjoining wire. The
arcing occurred approximately four
inches from the fuel-cooled oil cooler.
Although the fuel line and wire are
separated by two cushion clamps, the
cushion clamps can rotate and thereby
allow the wire bundle to chafe against
the fuel line. Such chafing of the wire
bundles could result in arcing and a
consequent fire or explosion.

Explanation of Relevant Service
Information

Bombardier has issued Alert Service
Bulletin A8-73-23, dated November 3,
2000, which describes procedures for
repetitive general visual inspections to
detect chafing or arcing damage to the
cable and the fuel tube assemblies on
the right hand side of each engine, and
replacement with new components, if
necessary. The alert service bulletin also
describes procedures for an optional
modification that entails, among other
things, rerouting the existing wire
harness to the opposite side of the oil
cooler, and shortening and securing the
wire harness, if necessary. That
modification eliminates the need for the
repetitive inspections. TCAA classified
this alert service bulletin as mandatory
and issued Canadian airworthiness
directive CF—-2000-33, dated November
14, 2000, in order to assure the
continued airworthiness of these
airplanes in Canada.



Federal Register/Vol. 66, No. 14/Monday, January 22, 2001/Rules and Regulations

6455

FAA’s Conclusions

These airplane models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, TCAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of TCAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent chafing of the cable/wire
bundles against the fuel line, which
could result in arcing and a consequent
fire or explosion. This AD requires
accomplishment of the repetitive
general visual inspections, and
replacement, if necessary, in accordance
with the inspection and repair
procedures specified in the alert service
bulletin described previously. This AD
also provides an optional terminating
action for the repetitive inspections
required by this AD.

Interim Action

This is considered to be interim
action. The FAA is currently
considering superseding this AD to
require modification of the cable
assembly, which would constitute
terminating action for the repetitive
inspections required by this AD.
However, the planned compliance time
for the installation of the modification is
sufficiently long so that notice and
opportunity for prior public comment
will be practicable.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons

are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

¢ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the AD is being requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2001-NM-03—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action” under Executive
Order 12866. It has been determined

further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2001-02-02 Bombardier, Inc. (Formerly
deHavilland, Inc.): Amendment 39—
12086. Docket 2001-NM-03—-AD.

Applicability: Model DHC—8-201, —202,

—301, —311, and —315 airplanes having serial

numbers 100 through 552 inclusive,

certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent possible arcing between the
electrical wiring and the fuel tube, which
could result in a fire or explosion,
accomplish the following:

Inspection

(a) Within 50 flight hours or 10 days after
the effective date of this AD, whichever
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occurs first: Do a general visual inspection to
detect chafing or arcing damage to the cable
and the fuel tube assemblies on the right
hand side of each engine, per Bombardier
Alert Service Bulletin A8-73-23, dated
November 3, 2000. Repeat the inspection
every 500 flight hours or 3 months,
whichever occurs first.

Note 2: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or drop-
light, and may require removal or opening of
access panels or doors. Stands, ladders, or
platforms may be required to gain proximity
to the area being checked.”

Repair

(b) If any damage to the fuel tube or cable
assembly is detected, before further flight,
replace the damaged component per
Bombardier Alert Service Bulletin A8—73-23,
dated November 3, 2000. Thereafter, repeat
the inspection required by paragraph (a) of
this AD every 500 flight hours or 3 months,
whichever occurs first.

Optional Terminating Action

(c) Accomplishment of the modification
instructions described in Bombardier Alert
Service Bulletin A8-73-23, dated November
3, 2000, that specifies, among other actions,
rerouting the existing wire harness to the
opposite side of the oil cooler, constitutes
terminating action for the repetitive
inspection requirements of this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) The actions shall be done in accordance
with Bombardier Alert Service Bulletin A8—
73-23, dated November 3, 2000. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
Copies may be inspected at the FAA,

Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; at the
FAA, New York Aircraft Certification Office,
10 Fifth Street, Third Floor, Valley Stream,
New York; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 4: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2000-33, dated November 14, 2000.

Effective Date

(g) This amendment becomes effective on
February 6, 2001.

Issued in Renton, Washington, on January
12, 2001.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-1659 Filed 1-19-01; 8:45 am)]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 00—~ANM-20]
RIN 2120-AA66

Amend Legal Description of Jet Route
J-501

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects a final
rule published in the Federal Register
on November 20, 2000. The legal
description of Jet Route 501 (J-501)
contained an inadvertent error that
included the intersection of the Bethel
258° radial and the Anchorage CTA/FIR
boundary. This action corrects that error
by removing the reference to the
intersection.

EFFECTIVE DATE: 0901 UTC, January 25,
2001.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION: On
November 20, 2000, Airspace Docket
No. 00-ANM-20 (65 FR 69664), was
published amending the legal
description of J-501. This description
contained an inadvertent error that
included the intersection of the Bethel
258° radial and the Anchorage CTA/FIR
boundary. This action corrects that error
by removing the reference to the
intersection.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the legal
description for J-501, as published in
the Federal Register on November 20,
2000, (65 FR 69664), and incorporated
by reference in 14 CFR 71.1, is corrected
as follows:

§71.1 [Corrected]

On page 69665, correct the legal
description of J-501, to read as follows:

Paragraph 2004—]Jet Routes

* * * * *

J-501 [Amended]

From San Marcus, CA, via Big Sur, CA;
Point Reyes, CA, via Rogue Valley, OR;
Hoquiam, WA; INT Hoquiam 354° and
Tatoosh, WA, 162° radials; Tatoosh; Tofino,
BC, Canada, RBN. From Sandspit, BC,
Canada; Biorka Island, AK; Yakutat, AK;
Johnstone Point, AK; Anchorage, AK;
Sparrevohn, AK; Bethel, AK; excluding the
airspace within Canada.

* * * * *

Issued in Washington, DC, on January 10,
2001.

Reginald C. Matthews,

Manager, Airspace and Rules Division.
[FR Doc. 01-1853 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 00—~ANM-14]

Establishment of Class E Airspace,
Prineville, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes the
Prineville, OR, Class E airspace to
accommodate airspace required for the
establishment of a new Standard
Instrument Approach Procedure (SIAP)
to the Prineville Airport, Prineville, OR.

EFFECTIVE DATE: February 21, 2001.

FOR FURTHER INFORMATION CONTACT:
Brian Durham, ANM-520.7, Federal
Aviation Administration, Docket No.
00-ANM-14, 1601 Lind Avenue SW,
Renton, Washington 98055—4056:
telephone number: (425) 227-2527.

SUPPLEMENTARY INFORMATION:
History

On October 16, 2000, the FAA
proposed to amend Title 14 Code of
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Federal Regulations, part 71 (14 CFR
part 71) by establishing Class E airspace
at Prineville, OR, in order to
accommodate a new Area Navigation
(RNAV) SIAP to Runway 10, RNAV
RWY 28, and Non-Directional Beacon
(NDB) RWY 10 SIAP at Prineville
Airport, Prineville, OR (65 FR 200). This
amendment provides Class E5 airspace
at Prineville, OR, to meet current
criteria standards associated with the
SIAPs. Interested parties were invited to
participate in the rulemaking
proceeding by submitting written
comments on the proposal. No
comments were received.

The Rule

This amendment to Title 14 Code of
Federal Regulations, part 71 (14 CFR
part 71) establishes Class E airspace at
Prineville, OR, in order to accommodate
a new SIAPs to the Prineville Airport,
Prineville, OR. This amendment
establishes Class E5 airspace at
Prineville, OR, to meet current criteria
standards associated with the SIAPs.
The FAA establishes Class E airspace
where necessary to contain aircraft
transitioning between the terminal and
en route environments. This rule is
designed to provide for the safe and
efficient use of the navigable airspace
and to promote safe flight operations
under Instrument Flight Rules (IFR) at
the Prineville Airport and between the
terminal and en route transition stages.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
Class E airspace areas extending upward
from 700 feet or more above the surface
of the earth, are published in Paragraph
6005, of FAA Order 7400.9H dated
September 1, 2000, and effective
September 16, 2000, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9H,
Airspace Designations and Reporting
Points, dated September 1, 2000, and
effective September 16, 2000, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM OR E5 Prineville, OR [New]

Prineville Airport, OR

(lat. 44°17°13”N., long. 120°54'14”"W.)

That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of the airport, and 3.5 miles each side
of the 283° bearing from the airport extending
to 12.2 miles, and 3 miles each side of the
121° bearing from the airport extending to 7.2
miles; that airspace extending upward from
1,200 feet above the surface within a 9.2-
miles radius of the airport clockwise from the
320° bearing to the 190° bearing, then
extending to 27.4 miles from the airport in
an arc clockwise to the 230° bearing, then
extending to 37.5 miles from the airport in
an arc clockwise to the 320° bearing, then
extending 6.8 miles each side of the 121°
bearing from the airport to 34.3 miles;
excluding that airspace within Federal
Airways; the Redmond, OR Class D and E
airspace.

* * * * *

Issued in Seattle, Washington, on January
8, 2001.

Dan A. Boyle,

Assistant Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 01-1672 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 00—ANM-21]
Modification of Class E Airspace,
Astoria, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies the
Astoria, OR, Class E airspace to
accommodate airspace required to
support military operations at the
Oregon Air National Guard (ORANG)
Camp Rilea Heliport, Astoria, OR.
EFFECTIVE DATE: February 21, 2001.
FOR FURTHER INFORMATION CONTACT:
Brian Durham, ANM-520.7, Federal
Aviation Administration, Docket No.
00-ANM-21, 1601 Lind Avenue SW,
Renton, Washington 98055—4056:
telephone number: (425) 227-2527.
SUPPLEMENTARY INFORMATION:

History

On October 16, 2000, the FAA
proposed to amend Title 14 Code of
Federal Regulations, part 71 (14 CFR
part 71) by modifying Class E airspace
at Astoria, OR, in order to support
military operations at the Oregon Air
National Guard (ORANG) Camp Rilea
Heliport, Astoria, OR (65 FR 200). this
amendment modifies Class E2 airspace
at Astoria, OR, to allow less restrictive
military air operations to and from
Camp Rilea Heliport. Interested parties
were invited to participate in the
rulemaking proceeding by submitting
written comments on the proposal. No
comments were received.

The Rule

This amendment to Title 14 Code of
Federal Regulations, part 71 (14 CFR
part 71) modifies Class E airspace at
Astoria, OR, in order to allow the
ORANG to conduct air operations at
Camp Rilea without impacting civil air
traffic, and to provide a less restrictive
environment for military air operations
to and from Camp Rilea Heliport,
Astoria, OR. The FAA establishes Class
E airspace where necessary to contain
aircraft transitioning between the
terminal and en route environments.
This rule is designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under Instrument Flight
Rules (IFR) and Visual Flight Rules
(VFR) at the Port of Astoria Airport and
Camp Rilea Heliport, and between the
terminal and en route transition stages.
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The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
Class E airspace areas designated as
surface area for an airport, are published
in Paragraph 6002, of FAA Order
7400.9H dated September 1, 2000, and
effective September 16, 2000, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9H,
Airspace Designations and Reporting
Points, dated September 1, 2000, and
effective September 16, 2000, is
amended as follows:

Paragraph 6002 Class E airspace areas
designated as surface area for an airport
* * * * *

ANM OR E2 Astoria, OR [Revised]

Astoria, Port of Astoria Airport, OR

(lat. 46°09'28”N, long. 123°5244”"W)
Astoria VOR/DME

(lat. 46°09'42”N, long. 123°52'50”W)
Karpen NDB

(lat. 46°08’22"n, long. 123°35"14"W)
Astoria ILS Localizer

(lat. 46°09°35”N, long. 123°53'28"W)
Camp Rilea Heliport

(lat. 46°06’59”N, long. 123°55'54”"W)

Within a 4-mile radius of the Port of
Astoria Airport, and within 1.8 miles each
side of the Astoria VOR/DME 268° radial
extending from the 4-mile radius to 7 miles
west of the VOR/DME, and within 1.8 miles
each side of the Astoria ILS localizer east
course extending from the 4-mile radius to
the Karpen NDB, excluding the airspace
within a wedge south of Camp Rilea Heliport,
from the 120 bearing clockwise to the 225
bearing of the Camp Rilea Heliport.

* * * * *

Issued in Seattle, Washington, on January
8, 2001.

Dan A. Boyle,

Assistant Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 01-1673 Filed 1-19-01; 8:45 am]|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 00—~ANM-16]
Modification of Class E Airspace,
Tillamook, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies the
Tillamook, OR, Class E airspace to
accommodate airspace required to
provide adequate controlled airspace for
Instrument Flight Rules (IFR) operations
at Tillamook Airport, Tillamook, OR,
and to support a Terminal Arrival Area
(TAA) airspace design.

EFFECTIVE DATE: February 21, 2001.

FOR FURTHER INFORMATION CONTACT:
Brian Durham, ANM-520.7, Federal
Aviation Administration, Docket No.
00—-ANM-16, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056;
telephone number: (425) 227-2527.
SUPPLEMENTARY INFORMATION:

History

On November 13, 2000, the FAA
proposed to amend title 14 Code of
Federal Regulations, part 71 (14 CFR
part 71) by modifying Class E airspace
at Tillamook, OR, in order to provide
adequate controlled airspace for

Instrument Flight Rules (IFR) operations
at Tillamook Airport, Tillamook, OR (65
FR 219). This amendment modifies
Class E5 airspace at Tillamook, OR, to
provide adequate Class E 700 feet, and
1,200 feet controlled airspace, above the
surface of the earth required to contain
aircraft executing the RNAV RWY 13
Standard Instrument Approach
Procedure (SIAP) with a Terminal
Arrival Area (TAA) design to Tillamook
Airport. The intended effect of this
proposal is to provide adequate
controlled airspace for Instrument Flight
Rules (IFR) operations at Tillamook
Airport, Tillamook, OR. Interested
parties were invited to participate in the
rulemaking proceeding by submitting
written comments on the proposal. No
comments were received.

The Rule

This amendment to Title 14 Code of
Federal Regulations, part 71 (14 CFR
part 71) revises Class E airspace at
Tillamook, OR, in order to
accommodate a new SIAP to the
Tillamook Airport, Tillamook, OR. This
amendment revises Class E5 airspace at
Tillamook, OR, to meet current criteria
standards associated with the RNAV
RWY 13 SIAP. The FAA establishes
Class E airspace where necessary to
contain aircraft transitioning between
the terminal and en route environments.
This rule is designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under Instrument Flight
Rules (IFR) at the Tillamook Airport and
between the terminal and transition
stages.

The area will be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
Class E airspace areas extending upward
from 700 feet or more above the surface
of the earth are published in Paragraph
6005 of FAA Order 7400.9H dated
September 1, 2000, and effective
September 11s incorporated by
reference in 14 CFR 7.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulator
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
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so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565. 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9H,
Airspace Designations and Reporting
Points, dated September 1, 2000, and
effective September 16, 2000, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM OR E5 Tillamook, OR [Revised] (lat.
45°25’07”N., long. 123°48'49”"W.)

That airspace extending upward from 700
feet above the surface within the 7.5-mile
radius of the Tillamook Airport, and within
2.5 miles each side of the 334° bearing from
the airport extending 13.8 miles; and that
airspace extending upward from 1,200 feet
above the surface within the 30 mile radius
of lat. 45°37’05”N., long. 123°56"36”"W.,
extending clockwise from the 246° bearing to
the 064° bearing, and within the 30 miles
radius of lat. 45°39'57”N., long 123°47’30"W.,
extending clockwise from the 064° bearing to
the 154° bearing of lat. 45°37°05”N., long.
123°56"36”W., and within the 30 miles radius
of lat. 45°34’11”N., 124°05’41”"W., extending
counterclockwise from the 244° bearing to
the 154° bearing of lat. 45°37°05”N., long.
123°56'36” W.; and excluding that airspace
that extends more than 12 miles west of the
U.S. shoreline; that airspace within Federal
airways; the Astoria, OR; the Portland-
Hillsboro, OR; and the Portland, OR, Class E
airspace areas.

* * * * *

Issued in Seattle, Washington, on January
8, 2001.

Dan A. Boyle,

Assistant Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 01-1855 Filed 1-19-01; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

International Trade Administration

15 CFR Parts 335 and 340
[Doc. #001229368-0368—01]
RIN 0625-AA58

Imports of Certain Worsted Wool
Fabric; Implementation of Tariff Rate
Quota Established Under Title V of the
Trade and Development Act of 2000

AGENCY: Department of Commerce,
International Trade Administration.
ACTION: Interim Final Rule; Request for
Comments.

SUMMARY: The Department of Commerce
is issuing interim regulations
implementing Section 501(e) and
Section 504(b) of the Trade and
Development Act of 2000 (“the Act®).
Section 501(e) requires the President to
fairly allocate tariff rate quotas on the
import of certain worsted wool fabrics,
tariff rate quotas which were established
by Sections 501(a) and 501(b) of the Act.
Section 504(b) authorizes the President
to modify the limitations on worsted
wool fabric imports under the tariff rate
quotas. The President has delegated to
the Secretary of Commerce the authority
to allocate the quantity of imports under
the tariff rate quotas and to determine
whether the limitations on the quantity
of imports under the tariff rate quotas
should be modified.

DATES: This interim final rule is
effective January 22, 2001. To be
considered, written comments must be
received by 5:00 p.m. on March 23,
2001.

ADDRESSES: Comments should be
addressed to: Deputy Assistant
Secretary for Textiles, Apparel and
Consumer Goods Industries, Room
3001, United States Department of
Commerce, Washington, D.C. 20230.
FOR FURTHER INFORMATION CONTACT:
Sergio Botero, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4058.

SUPPLEMENTARY INFORMATION:
Background

The Act creates two tariff rate quotas,
providing for temporary reductions for

three years in the import duties on two
categories of worsted wool fabrics
suitable for use in making suits, suit-
type jackets, or trousers: (1) for worsted
wool fabric with average fiber diameters
greater than 18.5 microns (new
Harmonized Tariff Schedule of the
United States (HTS) heading
9902.51.11), the reduction in duty is
limited to 2,500,000 square meter
equivalents or such other quantity
proclaimed by the President; and (2) for
worsted wool fabric with average fiber
diameters of 18.5 microns or less (new
HTS heading 9902.51.12), the reduction
is limited to 1,500,000 square meter
equivalents or such other quantity
proclaimed by the President.

The Act requires that the tariff rate
quotas be allocated. More specifically,
the President must ensure that the tariff
rate quotas are fairly allocated to
persons (including firms, corporations,
or other legal entities) who cut and sew
men’s and boys’ worsted wool suits,
suit-type jackets and trousers in the
United States and who apply for an
allocation based on the amount of such
suits cut and sewn during the prior
calendar year.

The Act requires that the President
annually consider requests by U.S.
manufacturers of certain worsted wool
apparel to modify the limitation on the
quantity of fabric that may be imported
under the tariff rate quotas, and grants
the President the authority to proclaim
modifications to the limitations. In
determining whether to modify the
limitations, the President must consider
specified U.S. market conditions with
respect to worsted wool fabric and
worsted wool apparel.

In Presidential Proclamation 7383, of
December 1, 2000, the President
authorized the Secretary of Commerce:
(1) to allocate the imports of worsted
wool fabrics under the tariff rate quotas;
(2) to annually consider requests from
domestic manufacturers of worsted
wool apparel to modify the limitation
on the quantity of worsted wool fabrics
that may be imported under the tariff
rate quotas; (3) to determine whether the
limitations on the quantity of imports of
worsted wool fabrics under the tariff
rate quotas should be modified and to
recommend to the President that
appropriate modifications be made; and
(4) to issue regulations to implement
relevant provisions of the Act.

The Presidential Proclamation
authorizing the Department of
Commerce to issue regulations to
implement these provisions was issued
on December 1, 2000. Pursuant to the
Act, the tariff rate quotas entered into
force on January 1, 2001. Thus, there is
good cause to find that in order to meet



6460

Federal Register/Vol. 66, No. 14/Monday, January 22, 2001/Rules and Regulations

the statutory implementation date and
to ensure that importers receive the
benefit of the reduction in tariff rate as
soon as possible, the otherwise
applicable notice and comment
procedures are impracticable and
contrary to the public interest under 5
U.S.C. 553(b)(B). Moreover, for the same
reason, there is good cause to find that
the effective date of this rule should not
be delayed until 30 days after its
publication under 5 U.S.C. 553(d)(3).
While these interim regulations will be
effective upon publication, the
Department of Commerce hereby solicits
comments on these interim regulations
and will amend them in final
regulations if appropriate. The
Department is particularly interested in
comments concerning any impact these
regulations might have on small or
medium sized businesses.

This interim rule contains
information collection requirements
subject to the Paperwork Reduction Act
(PRA). These information collection
requirements cannot be implemented
until they have received PRA approval
from the Office of Management and
Budget (OMB); a request for approval on
an emergency basis is pending, and
when approval is provided, notice will
be published in the Federal Register. In
addition, the collection will be
submitted to OMB for permanent
approval under the PRA.
Notwithstanding any other provision of
law, no person is required to respond to,
nor shall any person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the PRA unless that
collection of information displays a
currently valid OMB control number.
The information collected will be used
by the Department to allocate the tariff
rate quota among U.S. manufacturers
and to determine whether the tariff rate
quota limitations should be modified.
Responses to the collection of
information are required for a
manufacturer to receive an allocation of
the tariff rate quota, to submit a request
for a modification, and to comment on
such a request. Confidentiality of
information will be handled in
accordance with §§335.3(e) and
340.5(b). Records substantiating
information provided in an application
to receive an allocation must be
retained. It is estimated that the annual
public burden for the collection will
average: (1) seven hours per application
for an allocation of a tariff rate quota; (2)
one hour per application for a
reallocation; (3) 24 hours per request for
a modification of a limitation on the
tariff rate quotas; and (4) 24 hours for

comments on such a request. This
includes the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
the Office of Management and Budget,
Washington, DC, 20503 (Attention: ITA
Desk Officer).

Part 335

Section 501(e) of the Act requires that
the worsted wool fabrics imported
under the tariff rate quotas be “fairly
allocated to persons “who cut and sew
men’s and boys’ worsted wool suits and
suit-like jackets and trousers in the
United States and who apply for an
allocation based on the amount of such
suits cut and sewn during the prior
calendar year.” As the Joint Explanation
of the Committee of Conference
(“Conference Report’”’) makes clear,
Congress intended the tariff rate quotas
to address the duty situation faced by
U.S. wool suit manufacturers, in which
worsted wool fabric is subject to
considerably higher duties than worsted
wool suits, a situation compounded by
reductions in tariffs on wool suits under
free trade agreements with Canada and
Mexico.

The Department, promptly upon
promulgation of these interim
regulations, intends to begin the process
of soliciting applications for a license
for an allocation of the 2001 tariff rate
quotas on worsted wool fabrics. In
following years, applications will be
solicited on or around August 31, in
order to allow companies to be informed
of their allocation as early as possible
while still allowing an allocation based
on previous year production. The
Department intends to make its
determination regarding the allocation
on or about November 1 and to issue
licenses no later than December 31 of
the year preceding the tariff rate quota
year.

Each of the two tariff rate quotas will
be allocated based on previous year
production utilizing the worsted wool
fabric that is the subject of the tariff rate
quota. That is, the tariff rate quota on
worsted wool fabric with average fiber
diameters greater than 18.5 microns
(HTS 9902.51.11) will be allocated
based on production utilizing this type
of worsted wool fabric, while the tariff
rate quota on worsted wool fabric with
average fiber diameters of 18.5 microns
or less (HTS 9902.51.12) will be
allocated based on production utilizing
this type of worsted wool.

In 2000, in tracking purchases of
worsted wool fabric and production of
worsted wool apparel, most
manufacturers did not maintain records
regarding the micron count of the
worsted wool fabric. Therefore, it is
necessary to provide an alternative
method for manufacturers to report 2000
production information in order to fairly
allocate the two tariff rate quotas. For
purposes of reporting 2000 production,
the interim regulations permit
manufacturers to estimate the micron
count of the worsted wool fabric used in
production based on the value of the
worsted wool fabric used, as value is the
best proxy for micron count. The
regulations provide values to be used to
report estimated 2000 production if
micron count is not available.

For reporting subsequent year
production information, applicants will
be required to report production based
on micron count of the worsted wool
fabric, and in order to receive an
allocation of the 2002 tariff rate quotas,
manufacturers must begin tracking
purchases and production utilizing
micron count no later than January 1,
2001. In order to utilize micron count
for purposes of allocating the 2002 tariff
rate quotas, to utilize the most current
data possible for all years, and to meet
the statutory requirement that the
allocation be based on production
during the prior calendar year, each
tariff rate quota will be allocated based
on production during the first six
months of the previous calendar year,
annualized.

Pursuant to the statutory requirement,
allocation will be limited to persons
who cut and sew three types of
garments during the calendar year of the
application: (1) men’s and boys’ worsted
wool suits; (2) men’s and boys’ worsted
wool suit-type jackets; and (3) men’s
and boys’ worsted wool trousers. Only
manufacturers of all three types of
garments will be eligible for an
allocation. Pursuant to the statutory
requirement that allocation be based on
the men’s and boys’ worsted wool suits
cut and sewn during the prior calendar
year, in allocating the tariff rate quotas,
only production of men’s and boys’
worsted wool suits will be considered.
To be considered, a worsted wool
garment must contain at least 85 percent
by weight worsted wool, which is
consistent with the definitions of wool
fiber and fabric in the Act and the
Conference Report.

In order to fairly allocate the tariff rate
quotas, manufacturers that utilize
imported worsted wool fabric in
production will be provided a greater
allocation than manufacturers that
utilize domestic worsted wool fabric.
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This will allow the manufacturers that
will actually use the imported fabric
that is subject to the tariff rate quotas to
obtain a relatively greater share of the
fabric, as compared to manufacturers
that use only domestic fabric. For the
purpose of calculating allocations, suit
production will be increased by the
ratio of imported fabric used to total
fabric used in the production of men’s
and boys’ suits. For example, if an
applicant uses imported fabric for 30
percent of its worsted wool suits
production, that applicant’s suit
production level will be increased by 30
percent for purposes of calculating the
applicant’s allocation.

In order to ensure that the tariff rate
quotas are fully utilized, a licensee that
will not import the full quantity
allocated to it is required to surrender
the unused allocation to the Department
for reallocation. The quantity
surrendered will be reallocated to
licensees that apply for a reallocation on
the same basis as the original allocation.
A licensee that does not surrender
unused allocation and fails to import at
least 95 percent of the quantity allocated
will be penalized in the subsequent year
by a reduction in its allocation
proportionate to the amount unused.

Part 340

Section 504(b) of the Act requires the
President to consider, on an annual
basis, requests by U.S. manufacturers of
certain worsted wool apparel to modify
the limit on importation under the tariff
rate quotas. As the Act requires the
consideration of such requests “on an
annual basis,” the first petition process,
for the modification of the 2001 tariff
rate quotas, will take place promptly,
and a petition process will take place for
each subsequent year the tariff rate
quotas are in effect. Each year, the
Department will cause to be published
in the Federal Register a notice
soliciting requests by U.S.
manufacturers for modification of the
limit for the following year. The
Department will then cause to be
published in the Federal Register a
notice soliciting comments by any
interested person, including U.S.
manufacturers of worsted wool fabric,
wool yarn, wool top and wool fiber,
regarding the requested modification or
modifications. In order to allow
manufacturers and other interested
persons to submit the most current data
possible and to allow the Department to
make its determination prior to January
1, manufacturers will have 15 days to
submit a request and interested persons
will have 20 days to submit comments.

Within 30 days of the end of the
period for receiving public comments

regarding requested modification or
modifications, the Department will
make a determination whether the
limitations should be modified and
recommend to the President that
appropriate modification be made. The
determination and recommendation will
be based on the U.S. market conditions,
particularly those factors set forth in the
Act.

Dated: January 17, 2001.
Norman Y. Mineta,
Secretary, United States Department of
Commerce.

List of Subjects

15 CFR Part 335

Imports, Quotas, Reporting and
Recordkeeping, Tariffs, Textiles.

15 CFR Part 340

Imports, Quotas, Reporting and
Recordkeeping, Tariffs, Textiles.

For the reasons stated in the
preamble, 15 CFR Parts 335 and 340 are
added to state as follows:

PART 335—IMPORTS OF WORSTED
WOOL FABRIC

Sec.

335.1
335.2
335.3
335.4

Purpose.

Definitions.

Applications to receive allocation.

Allocation.

335.5 Licenses.

335.6 Surrender, reallocation and license
utilization requirement.

335.7 Modifications of the limitation.

Authority: Title V Pub. L. 106-200, 114
Stat. 299; Presidential Proclamation 7383
(December 1, 2000).

§335.1 Purpose.

This part sets forth regulations
regarding the issuance and effect of
licenses for the allocation of Worsted
Wool Fabric under the Tariff Rate
Quotas established by Section 501 of the
Act.

§335.2 Definitions.

For purposes of these regulations and
the forms used to implement them:

The Act means the Trade and
Development Act of 2000 (Public Law
No. 106—200, 114 Stat 251).

The Department means the United
States Department of Commerce.

HTS means the Harmonized Tariff
Schedule of the United States.

Imports subject to Tariff Rate Quotas
are defined by date of presentation as
defined in 19 CFR 132.1(d) and 19 CFR
132.11(a).

Licensee means an applicant for an
allocation of the Tariff Rate Quotas that
receives an allocation and a license.

Production means cutting and sewing
garments in the United States.

Tariff Rate Quota or Quotas means
the temporary duty reduction provided
under Section 501 of the Act for limited
quantities of fabrics of worsted wool
with average diameters greater than 18.5
micron, certified by the importer as
suitable for use in making suits, suit-
type jackets, or trousers (HTS heading
9902.51.11), and for limited quantities
of fabrics of worsted wool with average
diameters of 18.5 microns or less,
certified by the importer as suitable for
use in making suits, suit-type jackets, or
trousers (HTS heading 9902.51.12).

Tariff Rate Quota Year means a
calendar year for which the Tariff Rate
Quotas are in effect.

Worsted Wool Fabric means fabric
containing at least 85 percent by weight
worsted wool.

Worsted Wool Suits means men’s and
boys’ worsted wool suits, containing at
least 85 percent by weight worsted wool
fabric.

Worsted Wool Suit-Type Jackets mean
men’s and boys’ worsted wool suit-type
jackets, containing at least 85 percent by
weight worsted wool fabric.

Worsted Wool Trousers means men’s
and boys’ worsted wool trousers,
containing at least 85 percent by weight
worsted wool fabric.

§335.3 Applications to receive allocation.

(a) In each year prior to a Tariff Rate
Quota Year, the Department will cause
to be published a Federal Register
notice soliciting applications to receive
an allocation of the Tariff Rate Quotas.

(b) An application for a Tariff Rate
Quota allocation must be received, or
postmarked by the U.S. Postal Service,
within 30 calendar days after the date of
publication of the Federal Register
notice soliciting applications.

(c) During the calendar year of the
date of the application, an applicant
must have cut and sewed in the United
States all three of the following apparel
products: Worsted Wool Suits, Worsted
Wool Suit-Type Jackets, and Worsted
Wool Trousers. The applicant may
either have cut and sewn these products
on its own behalf or had another person
cut and sew the products on the
applicant’s behalf, provided the
applicant owned the fabric at the time
it was cut and sewn. The application
must contain a statement to this effect.

(d) An applicant must provide the
following information in the format set
forth in the application form provided
by the Department:

(1) Identification. Applicant’s name,
address, telephone number, fax number,
and federal tax identification number;
name of person submitting the
application, and title, or capacity in
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which the person is acting for the
applicant.

(2) Production. Name and address of
each plant or location where Worsted
Wool Suits, Worsted Wool Suit-Type
Jackets, and Worsted Wool Trousers
were cut and sewn by the applicant and
the name and address of all plants or
locations that cut and sewed such
products on behalf of the applicant.
Production data, including the
following: the quantity and value of the
Worsted Wool Suits, Worsted Wool
Suit-Type Jackets, and Worsted Wool
Trousers cut and sewn in the United
States by applicant, or on behalf of
applicant, from fabric owned by
applicant. This data must indicate
actual production (not estimates) of
Worsted Wool Suits, Worsted Wool
Suit-Type Jackets and Worsted Wool
Trousers containing at least 85 percent
worsted wool fabric by weight with an
average diameter of 18.5 microns or less.
This data must also indicate actual
production (not estimates) of Worsted
Wool Suits, Worsted Wool Suit-Type
Jackets and Worsted Wool Trousers
containing at least 85 percent worsted
wool fabric by weight with average
diameter greater than 18.5 microns.
Production data must be provided for
the first six months of the year of the
application. This data will be
annualized for the purpose of making
Tariff Rate Quota allocations.

(3) 2000 Production Data. For
applications for the 2001 Tariff Rate
Quota Year, if production data is not
available by micron count, the following
method of estimating micron count will
be accepted: To estimate production of
Worsted Wool Suits, Worsted Wool
Suit-Type Jackets and Worsted Wool
Trousers made from worsted wool fabric
with average diameter 18.5 microns or
less, use a value of $8.50 per square
meter (f.o.b. plant) or more for such
garments made from domestic fabric
and $12.50 per square meter (c.i.f. duty
paid landed value) or more for such
garments made from imported fabric. To
estimate production of such garments
made from worsted wool fabric with
average diameter greater than 18.5
microns, use a value of less than $8.50
per square meter (f.o.b. plant) for such
garments made from domestic fabric
and less than $12.50 (c.i.f. duty paid
landed value) per square meter for such
garments made from imported fabric.

(4) Worsted Wool Fabric. Data
indicating the quantity and value of the
Worsted Wool Fabric used in reported
production.

(5) Certification. A statement by the
applicant (if a natural person), or on
behalf of applicant, by an employee,
officer or agent, with personal

knowledge of the matters set out in the
application, certifying that the
information contained therein is
complete and accurate, signed and
sworn before a Notary Public, and
acknowledging that false
representations to a federal agency may
result in criminal penalties under
federal law.

(e) Confidentiality. Any business
confidential information provided
pursuant to this section that is marked
business confidential will be kept
confidential and protected from
disclosure to the full extent permitted
by law.

(f) Record Retention: The applicant
shall retain records substantiating the
information provided in § 335.3(d)(2),
(3), and (4) for a period of 3 years and
the records must be made available
upon request by an appropriate U.S.
government official.

§335.4 Allocation.

(a) Each Tariff Rate Quota (HTS
9902.51.11 and HTS 9902.51.12) will be
allocated separately. Allocation will be
based on an applicant’s Worsted Wool
Suit production, on a weighted average
basis, and the proportion of imported
Worsted Wool Fabric consumed in the
production of Worsted Wool Suits.

(b) For the purpose of calculating
allocations, Worsted Wool Suit
production will be increased by the
percentage of imported fabric consumed
in the production of Worsted Wool Suits
to total fabric consumed in this
production. For example, if an applicant
uses 30 percent imported fabric in the
production of Worsted Wool Suits, that
applicant’s production level will be
increased by 30 percent.

(c) The Department will cause to be
published in the Federal Register its
determination to allocate the Tariff Rate
Quotas and will notify applicants of
their respective allocation as soon as
possible. Promptly thereafter, the
Department will issue licenses.

§335.5 Licenses.

(a) Each Licensee will receive a
license, which will include a unique
control number. The license is subject to
the surrender and reallocation
provisions in § 335.6.

(b) A license may be exercised only
for fabric entered for consumption, or
withdrawn from warehouse for
consumption, during the Tariff Rate
Quota Year specified in the license. A
license will be debited on the basis of
date of entry for consumption or
withdrawal from warehouse for
consumption.

(c) A Licensee may import fabric
certified by the importer as suitable for

use in making suits, suit-type jackets, or
trousers under the appropriate Tariff
Rate Quota as specified in the license
(i.e., under the Tariff Rate Quota for
fabric of worsted wool with average
fiber diameters greater than 18.5 micron
or the Tariff Rate Quota for fabric of
worsted wool with average fiber
diameters of 18.5 micron or less) up to
the quantity specified in the license
subject to the Tariff Rate Quota duty
rate. Only a Licensee or an importer
authorized by a Licensee will be
permitted to import fabric under the
Tariff Rate Quotas and to receive the
Tariff Rate Quota duty rate.

(d) The term of a license shall be the
Tariff Rate Quota Year for which it is
issued. Fabric may be entered or
withdrawn from warehouse for
consumption under a license only
during the term of that license. The
license cannot be used for fabric entered
or withdrawn from warehouse for
consumption after December 31 of the
year of the term of the license.

(e) The importer of record of fabric
entered or withdrawn from warehouse
for consumption under a license must
be the Licensee or an importer
authorized by the Licensee to act on its
behalf. If the importer of record is the
Licensee, the importer must possess the
license at the time of filing the entry
summary or warehouse withdrawal for
consumption (Customs Form 7501).

(f) A Licensee may only authorize an
importer to import fabric under the
license on its behalf by making such an
authorization in writing or by electronic
notice to the importer and providing a
copy of such authorization to the
Department. A Licensee may only
withdraw authorization from an
importer by notifying the importer, in
writing or by electronic notice, and
providing a copy to the Department.

(g) The written authorization must
include the unique number of the
license, must specifically cover the type
of fabric imported, and must be in the
possession of the importer at the time of
filing the entry summary or warehouse
withdrawal for consumption (Customs
Form 7501), or its electronic equivalent,
in order for the importer to obtain the
ap}illicable Tariff Rate Quota duty rate.

(h) It is the responsibility of the
Licensee to safeguard the use of the
license issued. The Department and the
U.S. Customs Service will not be liable
for any unauthorized or improper use of
the license.

§335.6 Surrender, reallocation and license
utilization requirement.

(a) Not later than September 30 of
each Tariff Rate Quota Year, a Licensee
that will not import the full quantity
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granted in a license during the Tariff
Rate Quota Year shall surrender the
allocation that will not be used to the
Department for purposes of reallocation
through a written or electronic notice to
the Department, including the license
control number and the amount being
surrendered. The surrender shall be
final, and shall apply only to that Tariff
Rate Quota Year.

(b) For purposes of this section,
“unused allocation” means the amount
by which the quantity set forth in a
license, including any additional
amount received pursuant to paragraph
(d) of this section, exceeds the quantity
entered under the license, excluding
any amount surrendered pursuant to
paragraph (a) of this section.

(c) The Department will notify
Licensees of any amount surrendered
and the application period for requests
for reallocation. A Licensee that has
imported, or intends to import, a
quantity of Worsted Wool Fabric
exceeding the quantity set forth in its
license may apply to receive additional
allocation from the amount to be
reallocated. The application shall state
the maximum amount of additional
allocation the applicant will be able to
use.

(d) The amount surrendered will be
reallocated to Licensees that have
applied for reallocation. The entire
amount surrendered will be reallocated
pro-rata among applicants based on the
applicant’s share of the annual
allocation, but will not exceed the
amount set forth in the reallocation
application as the maximum amount
able to be used.

(e) A Licensee whose unused
allocation in a Tariff Rate Quota Year
exceeds five percent of the quantity set
forth in its license shall be subject to
having its allocation reduced in the
subsequent Tariff Rate Quota Year. The
subsequent Tariff Rate Quota Year
allocation will be reduced from the
quantity such Licensee would otherwise
have received by a quantity equal to 25
percent of its unused allocation from the
prior year. A Licensee whose unused
allocation in two consecutive Tariff Rate
Quota Years exceeds five percent of the
quantity set forth in its license shall
have its allocation reduced in the
subsequent Tariff Rate Quota Year by a
quantity equal to 50 percent of its
unused allocation from the prior year.

(f) No penalty will be imposed under
paragraph (e) of this section if the
Licensee demonstrates to the
satisfaction of the Department that the
unused allocation resulted from breach
by a carrier of its contract of carriage,
breach by a supplier of its contract to

supply the fabric, act of God, or force
majeure.

§335.7 Modifications of the Limitation.

In the event the limitation on the
quantity of imports of Worsted Wool
Fabric under the Tariff Rate Quotas is
increased, the increase will be allocated
on the same basis as the rest of the Tariff
Rate Quotas. Licenses will be issued or
adjusted accordingly.

PART 340—MODIFICATION OF THE
TARIFF RATE QUOTA LIMITATION ON
WORSTED WOOL FABRIC IMPORTS

Sec.

340.1 Purpose.

340.2 Definitions.

340.3 Requests for modification.

340.4 Comments regarding requested
modification.

340.5 Requests for modification and
comments.

340.6 Requests for additional information.

340.7 Determination.

Authority: Pub. L. 106-200, 114 Stat. 299;
Presidential Proclamation 7383 (December 1,
2000).

§340.1 Purpose.

This part sets forth regulations
regarding the procedures for considering
requests to modify the limitations on the
quantity of imports of fabrics of worsted
wool under the Tariff Rate Quotas
established by Section 501 of the Act.
Section 504 of the Act requires annual
consideration of such requests made by
U.S. manufacturers of certain apparel
products made of Worsted Wool Fabrics
and grants the authority to modify the
limitations.

§340.2 Definitions.

For purposes of these regulations and
the forms used to implement them:

The Act means the Trade and
Development Act of 2000 (Public Law
No. 106-200, 114 Stat 251).

The Department means the United
States Department of Commerce.

HTS means the Harmonized Tariff
Schedule of the United States.

Imports subject to Tariff Rate Quotas
are defined by date of presentation as
defined in 19 CFR 132.1(d) and 19 CFR
132.11(a).

Production means cutting and sewing
garments in the United States.

Tariff Rate Quota or Quotas means
the temporary duty reduction provided
under Section 501 of the Act for limited
quantities of fabrics of worsted wool
with average diameters greater than 18.5
micron, certified by the importer as
suitable for use in making suits, suit-
type jackets, or trousers (HTS heading
9902.51.11), and for limited quantities
of fabrics of worsted wool with average
diameters of 18.5 microns or less,

certified by the importer as suitable for
use in making suits, suit-type jackets, or
trousers (HTS heading 9902.51.12).

Tariff Rate Quota Year means a
calendar year for which the Tariff Rate
Quotas are in effect.

Worsted Wool Fabric means fabric
containing at least 85 percent by weight
worsted wool.

Worsted Wool Suits means men’s and
boys’ worsted wool suits, containing at
least 85 percent by weight worsted wool
fabric.

Worsted Wool Suit-Type Jackets mean
men’s and boys’ worsted wool suit-type
jackets, containing at least 85 percent by
weight worsted wool fabric.

Worsted Wool Trousers means men’s
and boys’ worsted wool trousers,
containing at least 85 percent by weight
worsted wool fabric.

§340.3 Requests for Modification.

(a) On an annual basis, the
Department will cause to be published
a Federal Register notice soliciting
requests from U.S. manufacturers of
Worsted Wool Suits, Worsted Wool
Suit-Type Jackets, and Worsted Wool
Trousers to modify the limitations on
the quantity of imports of fabrics of
worsted wool under the Tariff Rate
Quotas. Requests must be received, or
postmarked, on a date no later than 15
calendar days after the date of the
Federal Register notice.

(b) A request shall include:

(1) The name, address, telephone
number, fax number, and Internal
Revenue Service number of the
requester;

(2) The relevant worsted wool apparel
product(s) manufactured by the
person(s), that is, Worsted Wool Suits,
Worsted Wool Suit-Type Jackets, or
Worsted Wool Trousers;

(3) The modification requested,
including the amount of the
modification and the limitation that is
the subject of the request (HTS heading
9902.51.11 and/or 9902.51.12); and

(4) A statement of the basis for the
request, including all relevant facts and
circumstances.

(c) A request should include the
following information for each
limitation that is the subject of the
request, to the extent available:

(1) A list of suppliers from which the
requester purchased domestically
produced Worsted Wool Fabric during
the 12 months preceding the request,
the dates of such purchases, the
quantity purchased, the quantity of
imported Worsted Wool Fabric
purchased, the countries of origin of the
imported Worsted Wool Fabric
purchased, the average price paid per
square meter of the domestically
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produced Worsted Wool Fabric
purchased, and the average price paid
per square meter of the imported
Worsted Wool Fabric purchased;

(2) A list of domestic Worsted Wool
Fabric producers that declined, on
request, to sell Worsted Wool Fabric to
the requester during the 12 months
preceding the request, indicating the
product requested, the date of the order,
the price quoted, and the reason for the
refusal;

(3) The requester’s domestic
production and sales for the most recent
six month period for which such data is
available and the comparable six month
period in the previous year, for each of
the following products: Worsted Wool
Suits, Worsted Wool Suit-Type Jackets,
or Worsted Wool Trousers;

(4) Evidence that the requester lost
production or sales due to an
inadequate supply of domestically-
produced Worsted Wool Fabric on a
cost competitive basis; and

(5) Other evidence of the inability of
domestic producers of Worsted Wool
Fabric to supply domestically produced
Worsted Wool Fabric to the requester.

§340.4 Comments regarding requested
modification.

(a) If the Department receives a
request or requests from a U.S.
manufacturer under § 340.3, the
Department will cause to be published
in the Federal Register a notice
summarizing the request or requests and
soliciting comments from any interested
person, including U.S. manufacturers of
Worsted Wool Fabric, wool yarn, wool
top and wool fiber, regarding the
requested modification. Comments must
be received, or postmarked, on a date
not later than 20 calendar days after the
date of the Federal Register notice.

(b) If the person submitting comments
is a domestic producer of Worsted Wool
Fabric, comments should include, to the
extent available, the following
information for each limitation with
respect to which comments are being
made:

(1) A list of domestic manufacturers of
Worsted Wool Suits, Suit-Type Jackets,
or Trousers for whom orders were filled
during the twelve months prior to the
submission of the comments, the date of
such orders, the total quantity ordered
and supplied in square meters of
domestically produced Worsted Wool
Fabric and of imported Worsted Wool
Fabric, and the average price received
per square meter of domestically
produced Worsted Wool Fabric and of
imported Worsted Wool Fabric for such
orders.

(2) A list of all requests to purchase
Worsted Wool Fabric during the twelve

months prior to the submission of the
comments that were rejected by the
person submitting the comments,
indicating the dates of the requests, the
quantity requested, the price quoted,
and the reasons why the request was
rejected;

(3) Data indicating increase and/or
decrease in production and sales for the
most recent six month period for which
data is available and the comparable six
month period in the previous year of
domestically-produced Worsted Wool
Fabrics used in the production of
Worsted Wool Suits, Suit-Type Jackets
and Trousers.

(4) Evidence of lost sales due to the
temporary duty reductions on certain
Worsted Wool Fabric under the Tariff
Rate Quotas; and

(5) Other evidence of the ability of
domestic producers of Worsted Wool
Fabric to meet the needs of the
manufacturers of Worsted Wool Suits,
Suit-Type Jackets and Trousers in terms
of quantity, variety, and other relevant
factors.

§340.5 Requests for modification and
comments.

(a) Requests for modification and
comments must be accompanied by a
statement by the person submitting the
request or comments (if a natural
person), or an employee, officer or agent
of the legal entity submitting the request
or comments, with personal knowledge
of the matters set forth therein,
certifying that the information
contained therein is complete and
accurate, signed and sworn before a
Notary Public, and acknowledging that
false representations to a federal agency
may result in criminal penalties under
federal law.

(b) Any business confidential
information provided pursuant to this
section that is marked business
confidential will be kept confidential
and protected from disclosure to the full
extent permitted by law. To the extent
business confidential information is
provided, a non-confidential submission
shall also be provided, in which
business confidential information is
summarized or, if necessary, deleted.

§340.6 Requests for additional
information.

The Department may request
additional information from any
manufacturer of Worsted Wool Suits,
Suit-Type Jackets and Trousers, or
manufacturer of Worsted Wool Fabric,
wool yarn and wool top and fiber
concerning information relevant to
modifying the limitations.

§340.7 Determination.

(a) Based on information obtained,
including information on market
conditions obtained pursuant to the
monitoring required under Section
504(a) of the Act, the Department shall
consider the following United States
market conditions as required by
Section 504(b)(2) of the Act:

(1) Increases or decreases in sales of
the domestically-produced Worsted
Wool Fabrics used in the manufacture of
Worsted Wool Suits, Suit-Type Jackets
and Trousers;

(2) Increases or decreases in domestic
production of such Worsted Wool
Fabrics;

(3) Increases or decreases in domestic
production and consumption of
Worsted Wool Suits, Suit-Type Jackets
and Trousers;

(4) The ability of domestic producers
of Worsted Wool Fabrics to meet the
needs of domestic manufacturers of
Worsted Wool Suits, Suit-Type Jackets
and Trousers in terms of quantity and
the ability to meet market demands for
the apparel items;

(5) Evidence that domestic
manufacturers of Worsted Wool Fabrics
used in the manufacture of Worsted
Wool Suits, Suit-Type Jackets and
Trousers have lost sales due to the
temporary duty reductions on certain
fabrics of worsted wool under the Tariff
Rate Quota;

(6) Evidence that domestic
manufacturers of Worsted Wool Suits,
Suit-Type Jackets and Trousers have lost
sales due to the inability to purchase
adequate supplies of worsted wool
fabrics on a cost competitive basis; and

(7) Price per square meter of imports
and domestic sales of Worsted Wool
Fabrics.

(b) Not later than 30 calendar days
after the end of the comment period
provided for in § 340.4(a), and on the
basis of its consideration of the market
conditions set forth in paragraph (a) of
this section and other relevant factors,
and using the facts available, the
Department will determine whether the
limitations on the quantity of imports
under the Tariff Rate Quotas should be
modified and recommend to the
President that appropriate modifications
be made. Consistent with section
504(b)(3)(B) of the Act, such
modification shall not exceed 1,000,000
square meter equivalents for each of the
Tariff Rate Quotas.

[FR Doc. 01-1949 Filed 1-18-01; 1:51 pm]

BILLING CODE 3510-25-P
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DEPARTMENT OF COMMERCE

Bureau of Export Administration

15 CFR Parts 740 and 748
[Docket No. 010112014-1014-01]
RIN 0694-AC41

Implementation of Presidential
Announcement of January 10, 2001:
Revisions to License Exception CTP;
Corrections

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: On January 19, 2001 the
Bureau of Export Administration (BXA)
published a final rule revising License
Exception CTP. This rule corrects
inadvertent citation references in the
January 19 rule.

DATES: This rule is effective January 19,
2001.

FOR FURTHER INFORMATION CONTACT:
Sharron Cook in the Office of Exporter
Services, Bureau of Export
Administration, at (202) 482—2440.
SUPPLEMENTARY INFORMATION:

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a current valid
OMB Control Number. This regulation
involves collections previously
approved by the Office of Management
and Budget under control numbers
0694—-0088, “Multi-Purpose
Application,” which carries a burden
hour estimate of 45 minutes per manual
submission and 40 minutes per
electronic submission. Miscellaneous
and recordkeeping activities account for
12 minutes per submission. Information
is also collected under OMB control
number 0694—-0107, ‘‘National Defense
Authorization Act,” Advance
Notifications and Post-Shipment
Verification Reports, which carries a
burden hour estimate of 15 minutes per
report. This rule also involves
collections of information under OMB
control number 0694—0073, “Export
Controls of High Performance
Computers” and OMB control number
0694-0093, “Import Certificates and
End-User Certificates.”

3. This rule does not contain policies
with Federalism implications as that

term is defined in Executive Order
13132.

4. The provisions of the
Administrative Procedure Act requiring
notice of proposed rule making, the
opportunity for public participation,
and a delay in effective date, are
inapplicable because this regulation
involves a military or foreign affairs
function of the United States (see 5
U.S.C. 553(a)(1)). Further, no other law
requires that a notice of proposed rule
making and an opportunity for public
comment be given for this rule. Because
a notice of proposed rule making and
opportunities for public comment are
not required to be given for this rule by
5 U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are inapplicable.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Office of Exporter Services,
Bureau of Export Administration,
Department of Commerce, P.O. Box 273,
Washington, DC 20044.

List of Subjects in 15 CFR Parts 740 and
748

Administrative practice and
procedure, Exports, Foreign trade,
Reporting and record keeping
requirements.

Accordingly, parts 740 and 748 of the
Export Administration Regulations (15
CFR Parts 730-799) are amended as
follows:

1. The authority citation for 15 CFR
Part 740 is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; Pub.
L. No. 106-508; 50 U.S.C. 1701 et seq.; E.O.
12924, 59 FR 43437, 3 CFR, 1994 COInp., p.
917; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; Notice of August 3, 2000 (65
FR 48347, August 8, 2000).

2. The authority citation for part 748
is revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; Pub.
L. No. 106-508; 50 U.S.C. 1701 et seq.; E.O.
12924, 59 FR 43437, 3 CFR, 1994 Comp., p.
917; E.O. 13026, 61 FR 58767, 3 CFR, 1996
Comp., p. 228; Notice of August 3, 2000 (65
FR 48347, August 8, 2000).

PART 740—CORRECTED

3. Part 740 is corrected by revising the
phrase “paragraph (d)(2)” to read
“paragraphs (d)(5)(i)(A) or (d)(5)(1)(B)”
in paragraph 740.7(d)(4).

PART 748—CORRECTED

4. Section 748.10 is corrected by
revising the citation reference
“§740.7(d)(2)” to read
“§740.7(d)(5)(i)(A) or

§ 740.7(d)(5)(i)(B)”’ in paragraph
(b)(3)().

Dated: January 17, 2001.
Eileen M. Albanese,

Director, Office of Exporter Services, Export
Administration.

[FR Doc. 01-1863 Filed 1-19-01; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 10, 14, and 16

[Docket No. 98-1042]

Revision of Administrative Practices
and Procedures; Meetings and
Correspondence; Public Calendars

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations relating to meetings,
correspondence, and the agency’s public
calendar. This action makes FDA’s
procedures more concise and
understandable to the public, minimizes
confusion about publicly available
information concerning agency
meetings, provides for more effective
disclosure of such information, and
allows the FDA to reallocate resources
to areas of more urgent public health
need.

DATES: This rule is effective January 22,
2001.

FOR FURTHER INFORMATION CONTACT:
Brian Mayhew, Office of Policy (HF-22),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-5211, e-mail:
bmayhew@oc.fda.gov.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of December
17, 1998 (63 FR 69575), FDA issued a
proposed rule to modify certain
regulations pertaining to the public
calendar and public meetings because
such regulations are no longer effective
in serving their intended purposes.

In that proposed rule, FDA tentatively
concluded that the proposed action
would make its procedures for public
calendars and public meetings more
concise and understandable to the
public, minimize confusion about
publicly available information
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concerning agency meetings, provide for
more effective disclosure of such
information, and allow FDA to
reallocate resources to areas of more
urgent public health need.

Interested parties were given until
March 2, 1999, to comment on the
proposal. Three letters, each containing
one or more comments, were received in
response to the proposal. Such letters
were from a research laboratory, a blood
bank association, and a research
institute. The blood bank association
supported the proposal, while the two
other organizations suggested a number
of modifications. The comments
received and FDA'’s responses are
addressed below.

II. Comments and Agency Response

A. The Prospective Public Calendar

(Comment 1) The proposed regulation
would eliminate the prospective public
calendar. Three comments addressed
the elimination. One comment
suggested that FDA evaluate whether
the use of the prospective public
calendar affects participation in FDA
sponsored events before eliminating the
prospective public calendar. Another
comment noted that the proposed rule
included no data to support the agency’s
tentative conclusion that maintenance
of the prospective public calendar is no
longer practical, workable, or beneficial
to the public.

While the agency has not formally
studied the impact of the public
calendar on the amount of participation
in a public event, FDA notes that it
generally does a great deal of outreach
through other mechanisms, including
the Federal Register, the Internet, direct
mailings, and other direct
communications. In fact, the
prospective public calendar may be one
of the least effective mechanisms for
notifying the public of upcoming public
events, given that maintenance of the
calendar has been given a lower priority
and fewer resources have been
expended to ensure that information on
the public calendar is accurate and
current. FDA has not performed a study
regarding the maintenance of the public
calendar either. However, the agency
believes that it is much more efficient to
allocate its limited resources to more
effective methods of communication to
its stakeholders.

(Comment 2) One comment requested
that FDA not abandon any important
communication mechanism such as the
prospective public calendar that is
designed to fulfill its obligation to notify
the participants about future events
until it fully examines whether some
simple improvements to the existing

system will fix problems for FDA and
the public.

Due to the extremely positive
response that the agency receives at its
public meetings, public hearings, and
other widely-attended events, the
agency believes that other mechanisms,
such as the Internet and the Federal
Register, are effectively communicating
the relevant information about FDA
events. FDA does not believe that
simple improvements to the current
prospective public calendar will
significantly improve its effectiveness.

(Comment 3) One comment asserted
that the reasons provided for removing
the prospective public calendar (i.e.,
need for frequent changes to the
calendar, difficulty in projecting entries
4 weeks in advance) do not appear
sufficient to warrant elimination of the
availability of this information from the
general public, especially in light of the
resources expended on direct mail, the
Federal Register, and FDA Internet
activities.

The agency notes that it is precisely
because of the availability of these other
mechanisms that it is deleting the
prospective public calendar
requirements from its regulations. The
agency will continue to use these very
effective and efficient mechanisms in
the future. Resources devoted to these
other mechanisms will more adequately
ensure that the public receives
information regarding FDA meetings
than if those same resources were
devoted to maintaining the prospective
public calendar.

(Comment 4) One comment stressed
the importance of the agency providing
adequate advance time for its
announcements through other
mechanisms.

The agency agrees with this comment,
and it will strive to ensure that adequate
time will be provided to the public
when it disseminates information about
public events via the Internet, the
Federal Register, or other mechanisms.

(Comment 5) One comment suggested
that with the abandonment of the
prospective public calendar, it is
extremely important that FDA maintain
the timely publication of all meeting
summaries because they are important
and useful to the public.

FDA agrees with this comment.
(Comment 6) One comment argued
that it was unrealistic to expect that the
public at large is able to access the same
information via the Internet as in the

publication it plans to discontinue.

The agency believes that Internet
access has become increasingly
widespread in recent years. However,
even in the event that a person did not
have Internet access, other mechanisms,

including Federal Register notices and
direct mail, will provide adequate
notification to the public regarding
information previously contained in the
prospective public calendar.

B. The Retrospective Public Calendar

(Comment 7) Under the proposed
regulations, only meetings between
certain senior agency officials and
persons outside the executive branch of
Government would be included on the
retrospective public calendar. If a large
number of persons is in attendance at a
meeting, the name of each person need
not be specified in the calendar entry,
and if more than one FDA
representative is in attendance, only the
most senior official would report the
meeting. One comment stated that these
proposed changes would significantly
limit the availability of potentially
important information and would
significantly restrict the range of input
reflecting the various levels within FDA.

As stated in the proposed rule (63 FR
69575), the agency finds that it has
become unduly burdensome for
assistants, deputies, and representatives
of the agency’s senior officials to report
meetings. FDA anticipates that despite
this limitation on the reporting of some
meetings, those meetings that are of
greatest interest to the public will be
reflected on the retrospective public
calendar, thereby providing an
appropriate level of public access to
information.

C. Public Meetings

(Comment 8) Under the proposed
regulations, FDA representatives may
determine when it is appropriate to
create an official transcript, recording,
or memorandum of a meeting. One
comment stated that, due to these
changes in § 10.65(b) through (f) (21
CFR 10.65(b) through (), the
availability of potentially important
information will be denied to the
public.

Because of limited resources, the
agency finds that the determination of
whether memoranda of a given meeting
should be prepared should be left to the
discretion of the senior agency official
attending the meeting, taking into
consideration the subject matter of the
meeting, the public interest in the issue,
and the value of using agency resources
to prepare such transcripts, recordings,
or memoranda. The agency does not
believe that this change will
significantly diminish the amount of
important information made available to
the public. This change will allow
resources to be redirected to areas of
greater public health need. This change
does not preclude a participant from
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preparing a summary of the meeting for

inclusion into the administrative record,
regardless of whether the agency creates
an official record.

(Comment 9) Under the proposed
regulations, meetings may be public or
private at FDA’s discretion. One
comment requested that FDA exclude
any individual representing a company
that is the sponsor of an application
pending before the agency from the
definition of “person outside the
Federal government.” The reason for
this request was that the comment did
not want such an individual to have his/
her meeting denied in favor of a meeting
with a larger audience, raising issues
about confidential business information.

The agency will not schedule larger
meetings in place of necessary meetings
with a sponsor of a product with an
application pending before the agency.
Instead, this clarification in the
regulation is intended to provide the
agency with the discretion to combine
certain meeting requests of a similar
nature. The agency has no intention of
denying necessary meetings with
sponsors where confidential
information may be discussed. The
comment misinterpreted the intent of
the amendment, and the agency does
not, therefore, find it necessary to
change the definition of “person outside
the Federal Government”

(Comment 10) One comment
suggested that FDA should publish the
criteria that it uses in making a
determination about whether a meeting
should be public or private.

The agency believes that this
comment suggests a more elaborate
process for this determination than the
agency contemplated or than the agency
believes necessary. While FDA is
increasingly striving to make its
processes open, transparent, and
predictable, the agency is continuing to
minimize an unnecessary burden on
itself or its constituents. The agency
reserves the discretion to make
determinations about whether a given
meeting is public or private on an
informal and largely ad hoc basis.
However, to the extent possible, FDA
will make every effort to honor meeting
requests and make its meetings as open
and accessible to the public as practical.

(Comment 11) One comment
suggested that the agency clarify that if
other publicly available documents,
such as hearing transcripts,
congressional letters, and hearing
testimony were not issued in a timely
fashion from other sources, FDA will
then issue a memorandum.

The agency declines to commit to
issuing of a meeting memorandum
whenever other sources do not make

other documents available. However,
FDA will make every effort to ensure
that information about meetings with
Congress covered by this rule is
available as quickly as possible.

III. Changes From the Proposed Rule

Proposed revised § 10.65(e)(1) and
(e)(2) have been modified and
redesignated as § 10.65(f) to provide
information about the filing of
memoranda or summaries in the
administrative file.

Proposed revised § 10.65(k) has been
deleted because the statutory
requirement upon which it was based
has been repealed. (Public Law 105—
362, title VI, section 601(a)(2)(A), 112
Stat. 3285 (1998).)

In this final rule, the agency is
amending § 10.100(b)(3) (21 CFR
10.100(b)(3)) to more accurately reflect
the current personnel structure of the
agency. A reorganization of the Office of
the Commissioner of Food and Drugs
(the Commissioner) has changed the
organizational structure of that office.
This reorganization reduces the number
of senior officials who would be covered
by §10.100 (b)(3). Therefore, only the
Commissioner, Senior Associate
Commissioners, Deputy Commissioners,
Associate Commissioner for Regulatory
Affairs, Center Directors, and the Chief
Counsel will be required to report
meetings on the retrospective calendar.

IV. Environmental Impact

The agency has determined under 21
CFR 25.30(h) that this action is of a type
that would not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
would be required.

V. Analysis of Impact

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612) (as amended by subtitle
D of the Small Business Regulatory
Fairness Act of 1996 (Public L. 104—
121)) and the Unfunded Mandates
Reform Act of 1995 (Pub. Law 104—4).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity).

The Regulatory Flexibility Act
requires an analysis of regulatory
options that would minimize any
significant impact of a rule on small

entities. The Unfunded Mandates
Reform Act requires that agencies
prepare an assessment of anticipated
costs and benefits before proposing any
rule that may result in an expenditure
by State, local, and tribal governments,
in the aggregate, or by the private sector,
of $100 million (adjusted annually for
inflation) in any one year. The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles identified in the Executive
Order. This final rule does not impose
any mandates on State, local, or tribal
governments, nor is it a significant
regulatory action under the Unfunded
Mandates Reform Act. Furthermore, the
agency certifies that this final rule will
not have a significant economic impact
on a substantial number of small
entities. Therefore, under the Regulatory
Flexibility Act, no further regulatory
flexibility analysis is required.

VI. Paperwork Reduction Act of 1995

This regulation would impose no
reporting or recordkeeping requirements
that would necessitate Office of
Management and Budget clearance.

List of Subjects
21 CFR Part 10

Administrative practice and
procedure, News media.

21 CFR Part 14

Administrative practice and
procedure, Advisory committees, Color
additives, Drugs, Radiation protection.

21 CFR Part 16

Administrative practice and
procedure.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, the Public
Health Service Act, and under authority
delegated to the Commissioner of Food
and Drugs, 21 CFR parts 10, 14, and 16
are amended to read as follows:

PART 10—ADMINISTRATIVE
PRACTICES AND PROCEDURES

1. The authority citation for 21 CFR
part 10 continues to read as follows:

Authority: 5 U.S.C. 551-558, 701-706; 15
U.S.C. 1451-1461, 21 U.S.C. 141-149, 321—
397, 467f, 679, 821 1034; 28 U.S.C. 2112; 42
U.S.C. 201, 262, 263b, 264.

§10.30 [Amended]

2. Section 10.30 Citizen petition is
amended in paragraph (i)(6) by
removing “§ 10.65(h)” and adding in its
place “§10.65(f)”.

§10.33 [Amended]

3. Section 10.33 Administrative
reconsideration of action is amended in
paragraph (k)(6) by removing
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“§10.65(h)” and adding in its place
“§10.65(f)”.

§10.35 [Amended]

4. Section 10.35 Administrative stay
of action is amended in paragraph (h)(6)
by removing ““§ 10.65(h)” and adding in
its place “§10.65(f)"".

§10.40 [Amended]

5. Section 10.40 Promulgation of
regulations for the efficient enforcement
of the law is amended in paragraph
(g)(7) by removing ““§ 10.65(h)” and
adding in its place “§10.65(f)”.

6. Section 10.65 is revised to read as
follows:

§10.65 Meetings and correspondence.

(a) In addition to public hearings and
proceedings established under this part
and other sections of this chapter,
meetings may be held and
correspondence may be exchanged
between representatives of FDA and an
interested person outside FDA on a
matter within the jurisdiction of the
laws administered by the
Commissioner. Action on meetings and
correspondence does not constitute final
administrative action subject to judicial
review under § 10.45.

(b) The Commissioner may conclude
that it would be in the public interest to
hold an open public meeting to discuss
a matter (or class of matters) pending
before FDA, in which any interested
person may participate.

(1) The Commissioner shall inform
the public of the time and place of the
meeting and of the matters to be
discussed.

(2) The meeting will be informal, i.e.,
any interested person may attend and
participate in the discussion without
prior notice to the agency unless the
notice of the meeting specifies
otherwise.

(c) Every person outside the Federal
Government may request a private
meeting with a representative of FDA in
agency offices to discuss a matter. FDA
will make reasonable efforts to
accommodate such requests.

(1) The person requesting a meeting
may be accompanied by a reasonable
number of employees, consultants, or
other persons with whom there is a
commercial arrangement within the
meaning of § 20.81(a) of this chapter.
Neither FDA nor any other person may
require the attendance of a person who
is not an employee of the executive
branch of the Federal Government
without the agreement of the person
requesting the meeting. Any person may
attend by mutual consent of the person
requesting the meeting and FDA.

(2) FDA will determine which
representatives of the agency will attend

the meeting. The person requesting the
meeting may request, but not require or
preclude, the attendance of a specific
FDA employee.

(3) A person who wishes to attend a
private meeting, but who is not invited
to attend either by the person requesting
the meeting or by FDA, or who
otherwise cannot attend the meeting,
may request a separate meeting with
FDA to discuss the same matter or an
additional matter.

(d) FDA employees have a
responsibility to meet with all segments
of the public to promote the objectives
of the laws administered by the agency.
In pursuing this responsibility, the
following general policy applies where
agency employees are invited by
persons outside the Federal Government
to attend or participate in meetings
outside agency offices as representatives
of the agency.

(1) A person outside the executive
branch may invite an agency
representative to attend or participate in
a meeting outside agency offices. The
agency representative is not obligated to
attend or participate, but may do so
where it is in the public interest and
will promote the objectives of the act.

(2) The agency representative may
request that the meeting be open if that
would be in the public interest. The
agency representative may decline to
participate in a meeting held as a
private meeting if that will best serve
the public interest.

(3) An agency representative may not
knowingly participate in a meeting that
is closed on the basis of gender, race, or
religion.

(e) An official transcript, recording, or
memorandum summarizing the
substance of any meeting described in
this section will be prepared by a
representative of FDA when the agency
determines that such documentation
will be useful.

(f) FDA promptly will file in the
appropriate administrative file
memoranda of meetings prepared by
FDA representatives and all
correspondence, including any written
summary of a meeting from a
participant, that relate to a matter
pending before the agency.

(g) Representatives of FDA may
initiate a meeting or correspondence on
any matter concerning the laws
administered by the Commissioner.
Unless otherwise required by law,
meetings may be public or private at
FDA’s discretion.

(h) A meeting of an advisory
committee is subject to the requirements
of part 14 of this chapter.

7. Section 10.100 is revised to read
follows:

§10.100 Public calendar.

(a) Public calendar. A public calendar
will be prepared and made publicly
available by FDA each week showing, to
the extent feasible, significant events of
the previous week, including significant
meetings with persons outside the
executive branch, that involve the
representatives of FDA designated
under paragraph (c) of this section.

(1) Public calendar entries will
include:

(i) Significant meetings with members
of the judiciary, representatives of
Congress, or staffs of congressional
committees when the meeting relates to
a pending court case, administrative
hearing, or other regulatory action or
decision;

(ii) Significant meetings, conferences,
seminars, and speeches; and

(iii) Social events sponsored by the
regulated industry.

(2) The public calendar will not
include reports of meetings that would
prejudice law enforcement activities
(e.g., a meeting with an informant) or
invade privacy (e.g., a meeting with a
candidate for possible employment at
FDA), meetings with members of the
press, or meetings with onsite
contractors.

(b) Calendar entries. The calendar
will specify for each entry the date,
person(s), and subject matter involved.
If a large number of persons are in
attendance, the name of each individual
need not be specified. When more than
one FDA representative is in attendance,
the most senior agency official will
report the meeting on the public
calendar.

(c) Affected persons. The following
FDA representatives are subject to the
requirements of this section:

(1) Commissioner of Food and Drugs.

(2) Senior Associate Commissioners.

(3) Deputy Commissioners.

(4) Associate Commissioner for
Regulatory Affairs.

(5) Center Directors.

(6) Chief Counsel for the Food and
Drug Administration.

(d) Public display. The public
calendar will be placed on public
display at the following locations:

(1) Dockets Management Branch.

(2) Office of the Associate
Commissioner for Public Affairs.

(3) The FDA home page, to the extent
feasible.

PART 14—PUBLIC HEARING BEFORE
A PUBLIC ADVISORY COMMITTEE

8. The authority citation for 21 CFR
part 14 continues to read as follows:

Authority: 5 U.S.C. App. 2; 15 U.S.C.
1451-1461; 21 U.S.C. 141-149, 321-394,
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467f, 679, 821, 1034; 28 U.S.C. 2112; 42
U.S.C. 201, 262, 263b, 264.

§14.20 [Amended]

9. Section 14.20 Notice of hearing
before an advisory committee is
amended by removing paragraph (e).

PART 16—REGULATORY HEARING
BEFORE THE FOOD AND DRUG
ADMINISTRATION

10. The authority citation for 21 CFR
part 16 continues to read as follows:

Authority: 15 U.S.C. 1451-1461; 21 U.S.C.
141-149, 321-394, 467f, 679, 821, 1034; 28
U.S.C. 2112; 42 U.S.C. 201-262, 263b, 364.

§16.60 [Amended]

11. Section 16.60 Hearing procedure
is amended by removing paragraph
(a)(3).

Dated: January 5, 2001.

Ann M. Witt,

Acting Associate Commissioner for Policy.
[FR Doc. 01-1566 Filed 1-19-01; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 178
[Docket No. 99F-2336]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of manganese ammonium
pyrophosphate (C.I. Pigment Violet 16)
as a colorant for all polymers intended
for use in contact with food. This action
is in response to a petition filed by
Holliday Pigments, Ltd.

DATES: This rule is effective January 22,
2001. Submit written objections and
requests for a hearing by February 21,
2001.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Mark A. Hepp, Center for Food Safety
and Applied Nutrition (HFS-215), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202—418-3098.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
July 21, 1999 (64 FR 39146), FDA
announced that a food additive petition
(FAP 9B4670) had been filed by
Holliday Pigments, Ltd., Morley St.,
Kingston upon Hull, HU8 8DN
ENGLAND. The petition proposed to
amend the food additive regulations in
§ 178.3297 Colorants for polymers (21
CFR 178.3297) to provide for the safe
use of manganese ammonium
pyrophosphate (C.I. Pigment Violet 16)
as a colorant for all polymers intended
for use in contact with food.

FDA has evaluated the data in the
petition and other relevant material.
Based on this information, the agency
concludes that the proposed use of the
additive is safe, that the additive will
achieve its intended technical effect,
and therefore, that the regulations in
§178.3297 should be amended as set
forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in § 171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday.

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

Any person who will be adversely
affected by this regulation may at any
time file with the Dockets Management
Branch (address above) written
objections by February 21, 2001. Each
objection shall be separately numbered,
and each numbered objection shall
specify with particularity the provisions
of the regulation to which objection is
made and the grounds for the objection.
Each numbered objection on which a
hearing is requested shall specifically so
state. Failure to request a hearing for
any particular objection shall constitute
a waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
are to be submitted with the docket
number found in brackets in the
heading of this document. Any
objections received in response to the
regulation may be seen in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379e.

2. Section 178.3297 is amended in the
table in paragraph (e) by alphabetically
adding an entry under the headings
“Substances” and ‘“‘Limitations” to read
as follows:

§178.3297 Colorants for polymers.

* * * * *

(e)* * ok
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Substances

Limitations

Manganese Violet (manganese ammonium pyrophosphate; CAS Reg.

No. 10101-66-3).

* *

For use at levels not to exceed 2 percent by weight of polymers. The

finished articles are to contact food only under conditions of use A

* *

through H as described in table 2 of § 176.170(c) of this chapter.

*

Dated: December 27, 2000.
Janice F. Oliver,

Deputy Director, Center for Food Safety and
Applied Nutrition.

[FR Doc. 01-1565 Filed 1-19-01; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF JUSTICE

28 CFR PART 16

[AAG/A Order No. 212-2001]

Privacy Act of 1974; Implementation

AGENCY: Department of Justice.
ACTION: Final Rule.

SUMMARY: The Department of Justice is
further exempting the United States
Marshals Service (USMS) Internal
Affairs System, JUSTICE/USM—-002,
from subsections (e)(1) and (e)(5) of the
Privacy Act pursuant to 5 U.S.C.
552a(j)(2), (k)(2) and (k)(5). This system
is currently exempt from subsections
(c)(3) and (4), (d), (e)(2) and (3), (e)(4)(G)
and (H), (e)(8), (f) and (g) pursuant to
subsections (j)(2) and (k)(5). In addition
to records compiled during the course of
investigations of allegations of
misconduct or criminal violations by
USMS personnel, this system also
contains records compiled for law
enforcement investigations related to
actual or potential civil and regulatory
violations. The additional exemptions
are necessary to avoid interference with
such law enforcement investigations
and to protect the privacy of third party
individuals.

EFFECTIVE DATE: This rule will be
effective January 22, 2001.

FOR FURTHER INFORMATION CONTACT:
Mary E. Cahill on (202) 307-1823.
SUPPLEMENTARY INFORMATION: A
proposed rule with invitation to
comment was published in the Federal
Register on November 8, 1999 (64 FR
60753). The public was given 30 days in
which to comment. No public
comments were received.

This order relates to individuals
rather than small business entities.
Nevertheless, pursuant to the
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, it is

hereby stated that the order will not
have a “‘significant economic impact on
a substantial number of small entities.”

List of Subjects in 28 CFR Part 16

Administrative Practice and
Procedure, Courts, Freedom of
Information Act, Government in the
Sunshine Act, and Privacy.

Dated: January 8, 2001.
Stephen R. Colgate,

Assistant Attorney General for
Administration.

Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and
delegated to me by Attorney General
Order No. 793-78, 28 CFR Part 16 is
amended as follows:

1. The authority for Part 16 continues
to read as follows:

Authority: 5 U.S.C. 301, 552, 552a, 552b(g),
553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510,
534; 31 U.S.C. 3717, 9701.

2. 28 CFR 16.101 is amended by
revising paragraphs (e), introductory
text, (e)(1), (f)(1), and (f)(3); by
redesignating paragraphs (£)(7), (f)(8)
and (f)(9) as paragraphs (f)(8), (f)(9) and
(f)(10) and adding new paragraph (f)(7)
as follows:

§16.101 Exemption of U.S. Marshals
Service (USMS) Systems—Ilimited access,
as indicated.

* * * * *

(e) The following system of records is
exempt from 5 U.S.C. 552a(c)(3) and (4),
(d), (e)(1), (2) and (3), (e)(4)(G) and (H),
(e)(5), (e)(8), () and (g).

(1) Internal Affairs System (JUSTICE/
USM-002)—Limited access. These
exemptions apply only to the extent that
information in this system is subject to
exemption pursuant to 5 U.S.C.
552a(j)(2), (k)(2) or (k)(5). Where
compliance would not interfere with or
adversely affect the law enforcement
process, the USMS may waive the
exemptions, either partially or totally.

(f) * % %

(1) From subsections (c)(3) and (d) to
the extent that release of the disclosure
accounting may impede or interfere
with civil or criminal law enforcement
efforts, reveal a source who furnished
information to the Government in
confidence, and/or result in an

unwarranted invasion of the personal
privacy of collateral record subjects or
other third party individuals.

* * * * *

(3) From subsection (e)(1) to the
extent that it is necessary to retain all
information in order not to impede,
compromise, or interfere with civil or
criminal law enforcement efforts, e.g.,
where the significance of the
information may not be readily
determined and/or where such
information may provide leads or
assistance to Federal and other law
agencies in discharging their law
enforcement responsibilities.

(4) * *x %

(5) * % %

(6) EE

(7) From subsection (e)(5) because in
the collection of information for law
enforcement purposes it is impossible to
determine in advance what information
is accurate, relevant, timely and
complete. With the passage of time,
seemingly irrelevant or untimely
information may acquire new
significance and the accuracy of such
information can only be determined in
a court of law. The restrictions imposed
by subsection (e)(5) would restrict the
ability to collect information for law
enforcement purposes and interfere
with the preparation of a complete
investigative report or otherwise impede

effective law enforcement.
* * * * *

[FR Doc. 01-1737 Filed 1-19-01; 8:45 am]
BILLING CODE 4410-04-M

DEPARTMENT OF JUSTICE

28 CFR Part 25
[AG Order No. 2354-2001]; [FBI 105F]
RIN 1110-AA02

National Instant Criminal Background
Check System Regulation

AGENCY: Federal Bureau of
Investigation, Department of Justice.

ACTION: Final rule.

SUMMARY: The United States Department
of Justice (“DOJ” or “‘the Department”)
is publishing a final rule amending the
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DOJ regulation implementing the
National Instant Criminal Background
Check System (‘“NICS”) pursuant to the
Brady Handgun Violence Prevention
Act (“Brady Act”): to establish a
reduced retention period of 90 days for
information relating to allowed firearm
transfers in the system transaction log of
background check transactions (“NICS
Audit Log”), to clarify that only the FBI
has direct access to the NICS Audit Log,
and to clarify that, in furtherance of the
purpose of auditing the use and
performance of the NICS, the FBI may
extract and provide information from
the NICS Audit Log to the Bureau of
Alcohol, Tobacco and Firearms (‘“ATF”’)
for use in ATF’s inspections of Federal
Firearms Licensee (“FFL”’) records,
provided that ATF destroys the NICS
Audit Log information about allowed
firearm transfers within the applicable
retention period (unless discrepancies
are found) and maintains a written
record certifying the destruction.
EFFECTIVE DATE: March 5, 2001.

FOR FURTHER INFORMATION CONTACT:
Fanny Haslebacher, Attorney-Advisor,
Federal Bureau of Investigation, Module
A-3, 1000 Custer Hollow Road,
Clarksburg, West Virginia 26306-0147,
(304) 625-2000.

SUPPLEMENTARY INFORMATION: This
document finalizes the rule proposed in
the Federal Register on March 3, 1999,
(64 FR 10262). The FBI accepted
comments on the proposed rule from
interested parties until June 6, 1999, and
slightly over 150 comments were
received. With the exception of two
technical changes explained below, the
proposed rule is adopted as final.

Significant Comments or Changes
The Retention Period

Many of the comments asserted that
the FBI was violating the requirements
of the Brady Act by keeping information
about approved firearm transfers for any
period of time in the NICS Audit Log.
Commenters stated that, in their view,
the Brady Act requires immediate
destruction of identifying information
about individuals who have been
approved for the transfer of a firearm.
Commenters also asserted that the
retention of information about approved
firearm transfers in the NICS Audit Log
constituted a firearms registry in
violation of section 103(i) of the Brady
Act. Some commenters labeled the NICS
Audit Log a “back door” registration
system or a de facto registry and
expressed concern that such a “registry”
could lead to future gun confiscations.

The Department of Justice received
and considered similar comments when
promulgating the final NICS regulation

that established the current retention
period of six months for information in
the NICS Audit Log about approved
firearm transfers. The discussion
accompanying the final rule provided
the following explanation of the
Department’s construction of the Brady
Act as it relates to the record destruction
requirement and the question of
whether the NICS Audit Log constitutes
a firearms registry:

The FBI will not establish a federal
firearms registry. The FBI is expressly barred
from doing so by section 103(i) of the Brady
Act. In order to meet her responsibility to
maintain the integrity of Department systems,
however, the Attorney General must establish
an adequate system of oversight and review.
Consequently, the FBI has proposed to retain
records of approved transactions in an audit
log for a limited period of time solely for the
purpose of satisfying the statutory
requirement of ensuring the privacy and
security of the NICS and the proper operation
of the system. Although the Brady Act
mandates the destruction of all personally
identified information in the NICS associated
with approved firearms transactions (other
than the identifying number and the date the
number was assigned), the statute does not
specify a period of time within which records
of approvals must be destroyed. The
Department attempted to balance various
interests involved and comply with both
statutory requirements by retaining such
records in the NICS Audit Log for a limited,
but sufficient, period of time to conduct
audits of the NICS.

63 FR 58304.

The United States Court of Appeals
for the District of Columbia Circuit
recently held that the Attorney General
reasonably interpreted the Brady Act to
permit the temporary retention of
certain information regarding NICS
background checks for purposes of
auditing the NICS. The court held that
the six-month retention period was
reasonable. National Rifle Ass’n of
America, Inc. v. Reno, 216 F.3d 122
(D.C. Cir. 2000), rehearing denied (Oct.
26, 2000).

The temporarily retained information
on approved firearm transfers is used
only for purposes related to discovering
misuse or avoidance of the system or
ensuring the proper operation of the
system: e.g. (1) comparing system
records of a transaction with FFL
records of the same transaction in order
to detect cases where discrepancies in
personal identifying information or
missing records may reveal either (a)
unauthorized NICS checks or (b) the
submission of inaccurate information to
the NICS for the purpose of avoiding a
background check on the person to
whom the gun is transferred; (2)
reviewing system records in response to
allegations of system misuse; (3)
performing internal employee audits to

monitor employee performance and
adherence to established procedures; (4)
evaluating system performance,
identifying and resolving operational
problems, and generating statistical
reports; and (5) assisting in the
resolution of appeals of NICS denials.
Many of these system audits would not
be possible with just the NICS
Transaction Number and the date on
which it was issued.

A number of comments incorrectly
interpreted the proposed rule as
intending to allow the FBI and/or ATF
to regularly conduct continued scrutiny
or “‘audits” of persons who have been
approved for purchase of a firearm. It is
true that, if during the course of any
authorized system activity it is
determined that a purchaser who should
have been denied was given a proceed
or a purchaser who should have been
given a proceed was denied, the FBI
will attempt to remedy the error. In the
case of someone who was approved for
a transfer who should have been denied,
the NICS will notify the FFL of the
error. If the NICS is informed that the
firearm was transferred, the NICS will
notify ATF. However, other than in
conjunction with activities which are
linked to discovering misuse or
avoidance of the system or ensuring the
proper operation of the system, proceed
transactions are not subjected to
continued scrutiny.

Some comments doubted the ability
of the audits to prevent abuses or halt
illegal or falsified transfers of firearms.
The Department believes that
examination of FFL records in
conjunction with statistical reports (i.e.,
the number of approved and
disapproved transactions for a particular
time period) combined with information
in the NICS Audit Log about the
background checks may reveal misuse
of the system or improper record
keeping practices when, for instance, (1)
the FFL has requested more background
checks than indicated by the number of
ATF Firearm Transaction Record Form
4473s (““4473s”) on file, (2) the FFL has
requested fewer background checks than
the number of 4473s on file, or (3)
personal information recorded on the
4473s is significantly different from the
information provided in the NICS
background checks.

One comment suggested that the vast
majority of FFLs are honest and would
not abuse the system, and that if an FFL
were to intentionally submit false
information to the system, he or she
would not record different information
on the 4473 that would allow for the
discovery of the discrepancy. While this
scenario is possible, it is also possible,
for example, that the information
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recorded on the 4473 may in fact be
different from the information provided
to the system, or that there may be fewer
4473s than NICS checks that have been
requested by the FFL. The latter
scenarios would reveal possible system
misuse. The Department believes that it
is essential to retain approval
information temporarily to allow for the
possibility of discovering such abuses.
At a minimum, allowing for the
possibility of audits should have a
deterrent effect on FFLs who might
otherwise consider abusing the system.
If approval information were destroyed
immediately, the NICS would have to
rely completely on the “honor system”
without any means to determine
whether FFLs or FFL employees submit
accurate identifying information about
prospective purchasers to the NICS. If
approval information were destroyed
immediately, there would be no
safeguards against the submission of
false information to the NICS for the
purpose of avoiding Brady background
checks or doing unauthorized checks.
While most FFLs and their employees
are honest and conscientious, even one
instance of gun violence that results
from an unlawful firearm transfer
allowed by uncheckable and undeterred
system abuse can have a devastating
impact on the lives of individual
victims and communities. The Brady
Act’s purpose is to prevent gun violence
resulting from unlawful firearm
transfers. The temporary retention of
information about allowed firearm
transfers is meant to advance this
statutory purpose, as well as the
statutory obligation to protect the
privacy and security of the information
of the system.

A number of comments asked how the
privacy interests of individuals
approved for a firearm transfer have
been accounted for in the rule. Those
interests have been addressed in the
rule first by reducing the retention
period for information about allowed
transfers to the shortest practicable
period of time that will allow audits.
The numerous comments received
expressing concern about the privacy of
individuals purchasing guns is the
reason the original proposal of an 18-
month retention period was first
reduced to six months, and now has
been reduced to 90 days, even though a
longer retention period would increase
the FBI’s ability to detect and deter
misuse of the system. In fact, the 90-day
period has been adopted
notwithstanding comments from two
law enforcement representatives and the
FBI's Criminal Justice Information
Services (CJIS) Advisory Policy Board

(an advisory committee made up of
representatives of various government
agencies involved in the criminal justice
process which provides advice to the
Director of the FBI on the management
of criminal justice information systems
operated by the FBI’s CJIS Division) that
recommended increasing the temporary
retention of approved transactions from
six months to one year.

The privacy interests of individuals
approved for a firearm transfer have also
been accounted for in the rule by the
limitation on direct access to
information about allowed transfers. As
stated in the amended § 25.9(b)(2) of the
regulation, the temporarily retained
“[ilnformation in the NICS Audit Log
pertaining to allowed transfers may be
accessed directly only by the FBI for the
purpose of conducting audits of the use
and performance of the NICS.” Limiting
direct access to allowed transfers in the
NICS Audit log to the FBI ensures
controlled access to the information so
that it is used only for the authorized
purposes discussed above.

Individual privacy interests are also
protected through compliance by the
NICS with the Privacy Act of 1974. The
Privacy Act regulates the collection,
maintenance, use and dissemination of
personal information by federal
government agencies. A Privacy Act
notice has been published for the NICS
system (63 FR 65223) (November 25,
1998) which explains the system’s
purpose, routine uses, and policies and
practices for storing, retrieving,
accessing, retaining, and disposing of
records in the system. As stated in the
NICS Privacy Act notice, “The NICS
regulations are to be read together with
the NICS system notice.” (63 FR 65224.)
Thus, for example, Routine Use “C”
provides for further coordination among
law enforcement agencies for the
purposes of investigating, prosecuting,
and/or enforcing violations of criminal
or civil law or regulation that may come
to light during NICS operations. This
portion of the routine use notice, read
together with the NICS regulations,
makes it clear that only the FBI has
direct access to allowed transactions in
the NICS Audit Log for purposes of
conducting audits of the use and
performance of the NICS, and that, if
any record is found during this activity
that indicates, either on its face or in
conjunction with other information, a
violation or potential violation of law,
that record may be disclosed to the
agency responsible for investigating the
matter. By limiting direct access to
information concerning allowed
transfers to the FBI, and by limiting
dissemination of information pursuant
to published routine uses, the

Department believes that it has struck
the appropriate balance between
protecting the personal privacy of
individuals in the system and ensuring
the proper and authorized operation of
the system.

Several comments expressed concern
that the information about allowed
firearm transfers in the NICS Audit Log
could fall into the hands of thieves who
could target the homes of gun owners.
The security measures used by the FBI
at its computer facilities exceed
industry standards to prevent either
unauthorized destruction or theft of
information. It is extremely unlikely
that FBI firearm transaction records
could be accessed or obtained by
unauthorized individuals or entities.

Finally, one comment observed that if
the NICS used technology that sent an
encrypted “digital signature” of the
information received by the system
about prospective firearm purchasers
back to the FFL, the goal of having such
information available to audit the
system could be achieved without any
retention of the identifying information
about approved purchasers by the FBI.
In such a case, the FBI could destroy the
information immediately and then
simply provide to ATF the “key’” that
would unlock the encrypted
information retained by the FFLs for use
when ATF performed its FFL
inspections. The Department believes
that this approach is not currently
feasible since its implementation would
require an electronic interface with the
system on the part of all FFLs. Although
the FBI is working toward providing
electronic access to the NICS by FFLs,
such access has not yet been
established, and, even when available,
only FFLs with the appropriate
computer equipment will be able to take
advantage of the electronic link to NICS.
In addition, the Brady Act requires that
the system must, at a minimum, provide
FFLs with telephone access to the NICS.
It would not be easy or reliable to
transmit digital signature information to
FFLs over the telephone. Thus, while on
its face this approach to the record
retention and audit issues may have
some appeal, there are technical and
legal hurdles that do not make it feasible
to pursue such an approach at this time.
In addition, while such an approach
would make record retention by the FBI
unnecessary for FFL audits, it would not
eliminate the need for some temporary
retention of information about approved
transfers to accomplish internal audits
and to enable system troubleshooting.
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Providing NICS Audit Log Information
to ATF

Many of the comments dealt with the
proposed provision allowing the FBI to
share data with ATF for the purpose of
comparing background check data
received by the FBI with information
recorded on the corresponding Form
4473 on file with an FFL. The
commenters stated that the Brady Act
requires immediate destruction of such
records, thus making them unavailable
for sharing; they also stated that the
keeping and sharing of information
about allowed firearms transfers
constitutes a firearms registry. For the
reasons cited above, the Department
does not believe that the Brady Act
requires immediate destruction of these
records or that the temporary retention
of NICS transaction information for the
limited purpose of auditing use and
performance of the system constitutes a
firearms registry.

Several comments also stated that
section 103(i)(1) of the Brady Act
specifically prohibits transferring these
records to ATF. Section 103(i)(1)
provides that Federal officials may not
“require that any record or portion
thereof generated by the system
established under [the Brady Act] be
recorded at or transferred to a facility
owned, managed, or controlled by the
United States or any State or political
subdivision thereof.” The Department
believes, however, that section 103(i),
which is entitled “Prohibition Relating
to Establishment of Registration Systems
With Respect to Firearms,” is intended
only to prevent the establishment of a
firearms registry and to prevent the
government from requiring third parties
outside the government from recording
information about firearm transactions
at a government facility. See National
Rifle Ass’n v. Reno, 216 F.3d at 131.
Therefore, since neither the NICS Audit
Log itself nor the proposed provision of
information to ATF for use in its
inspections of FFLs (together with the
proviso that ATF destroy the
information about allowed transfers
within the 90-day retention period)
operates as or otherwise establishes a
firearms registry, the sharing of such
information with ATF does not violate
section 103(i)(1).

Finally, some comments expressed
the belief that the transfer of
information from the NICS Audit Log to
ATF also violates the Firearm Owners’
Protection Act (FOPA), as codified in 18
U.S.C. 926(a). Section 926(a) provides,
in relevant part, that regulations
implementing the Gun Control Act
promulgated by the Secretary of the
Treasury after enactment of FOPA may

not require that records that must be
maintained by an FFL be recorded at or
transferred to a government facility.
Since these regulations are promulgated
by the Department of Justice pursuant to
the Brady Act, and since the NICS Audit
Log information that will be provided to
ATF consists of NICS system records,
not records of an FFL, section 926(a)
does not apply to the regulation adopted
here.

Technical and Editorial Changes

When the Retention Period Begins To
Run

The Department did not adopt the
change we proposed in section
25.9(b)(1) of the NICS regulation to
provide that the retention period begins
to run on “the day after the NICS check
is received,” instead of the day the
“transfer is allowed.” The intention of
this proposed change was to provide a
uniform date from which to begin the
retention period. It was noted by NICS
Operations Center staff, however, that
beginning the retention period on the
day after the NICS check was received
would complicate the processing of
appeals that result in the reversal of a
NICS denial in cases where the reversal
occurs more than 90 days after the
request for the NICS check was
received. Under the NICS appeals
process, the system gives the successful
appellant a form certifying to the FFL
that the system has changed the NICS
determination from “denied” to
“allowed.” When presented with the
certificate, the FFL must contact the
system to confirm the “allowed”
determination. The system would not be
able to provide such confirmation
unless the record of the “allowed”
determination is retained for a
reasonable period after the transaction is
allowed. For this reason, the provision
in § 25.9(b)(1) of the regulation
providing that the retention period
begins running from the date the
transfer is allowed is being left
unchanged.

Syntactical Change

A syntactical change was made to
clarify the following sentence in the
proposed rule: “Information in the NICS
Audit Log pertaining to allowed
transfers may only be directly accessed
by the FBI for the purpose of conducting
audits of the use and performance of the
NICS.” In the final rule, the sentence
reads as follows: “Information in the
NICS Audit Log pertaining to allowed
transfers may be accessed directly only
by the FBI for the purpose of conducting
audits of the use and performance of the
NICS.” This change was made to better

convey the intended meaning of the
proposed language, i.e., that only the
FBI has direct access to the NICS Audit
Log.

Applicable Administrative Procedures
and Executive Orders

Regulatory Flexibility Analysis

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this final
regulation and by approving it certifies
that this regulation will not have a
significant economic impact on a
substantial number of small entities.
While many FFLs are small businesses,
they are not subject to any additional
burdens by the plan adopted to audit
their use of the NICS. In addition, the
rule will not have any impact on an
FFL’s ability to contact the NICS, nor
will it result in any delay in receiving
responses from the NICS.

Executive Order 12866

The Department of Justice has
completed its examination of this final
rule in light of Executive Order 12866,
section 1(b), Principles of Regulation.
The Department of Justice has
determined that this rule is a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
and thus it has been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 13132

This final rule will not have a
substantial direct effect on the states, on
the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Unfunded Mandates Reform Act

This final rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This final rule is not a major rule as
defined by the Small Business
Regulatory Enforcement Fairness Act of
1996. 5 U.S.C. 804. This rule will not
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result in an annual effect on the
economy of $100,000,000 or more, a
major increase in costs or prices, or have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

The collection of information for
NICS previously was approved by OMB
and issued OMB control numbers 1110—
0026, 1512—-0129, and 1512—-0130.

List of Subjects in 28 CFR Part 25

Administrative practice and
procedure, Business and industry,
Computer technology, Courts, Firearms,
Law enforcement officers, Penalties,
Privacy, Reporting and record keeping
requirements, Security measures,
Telecommunications.

Accordingly, part 25 of title 28 of the
Code of Federal Regulations is amended
as follows:

PART 25—DEPARTMENT OF JUSTICE
INFORMATION SYSTEMS

1. The authority citation for Part 25
continues to read as follows:

Authority: Pub. L. 103-159, 107 Stat. 1536.

Subpart A—The National Instant
Criminal Background Check System

§25.9 [Amended]

2.In §25.9, paragraph (b) is revised to
read as follows:

(b) The FBI will maintain an
automated NICS Audit Log of all
incoming and outgoing transactions that
pass through the system.

(1) The NICS Audit Log will record
the following information: type of
transaction (inquiry or response), line
number, time, date of inquiry, header,
message key, ORI, and inquiry/response
data (including the name and other
identifying information about the
prospective transferee and the NTN). In
cases of allowed transfers, all
information in the NICS Audit Log
related to the person or the transfer,
other than the NTN assigned to the
transfer and the date the number was
assigned, will be destroyed after not
more than 90 days after the transfer is
allowed. NICS Audit Log records
relating to denials will be retained for
10 years, after which time they will be
transferred to a Federal Records Center
for storage. The NICS will not be used
to establish any system for the
registration of firearms, firearm owners,

or firearm transactions or dispositions,
except with respect to persons
prohibited from receiving a firearm by
18 U.S.C. 922 (g) or (n) or by state law.
(2) The NICS Audit Log will be used
to analyze system performance, assist
users in resolving operational problems,
support the appeals process, or support
audits of the use of the system. Searches
may be conducted on the Audit Log by
time frame, i.e., by day or month, or by
a particular state or agency. Information
in the NICS Audit Log pertaining to
allowed transfers may be accessed
directly only by the FBI for the purpose
of conducting audits of the use and
performance of the NICS. Permissible
uses include extracting and providing
information from the NICS Audit Log to
ATF in connection with ATF’s
inspections of FFL records, provided
that ATF destroys the information about
allowed transfers within the retention
period for such information set forth in
paragraph (b)(1) of this section and
maintains a written record certifying the
destruction. Such information, however,
may be retained as long as needed to
pursue cases of identified misuse of the
system. The NICS, including the NICS
Audit Log, may not be used by any
Department, agency, officer, or
employee of the United States to
establish any system for the registration
of firearms, firearm owners, or firearm
transactions or dispositions. The NICS
Audit Log will be monitored and
reviewed on a regular basis to detect any
possible misuse of the NICS data.

* * * * *

Dated: January 12, 2001.
Janet Reno,
Attorney General.
[FR Doc. 01-1616 Filed 1-19-01; 8:45 am]
BILLING CODE 4410-06-U

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD07-01-002]
RIN 2115-AE47

Drawbridge Operation Regulations:
Hillsborough River

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the operation of
the Brorein and Platt Street Drawbridges
across the Hillsborough River in Tampa,
Florida. This temporary rule allows the
Brorein and Platt Street Drawbridges to

remain closed to navigation from 10
a.m. to 6 p.m. on Saturday, January 27,
2001. This action is necessary to
facilitate the Ye Mystic Krewe of
Gasparilla Invasion and Parade.

DATES: This rule is effective from 10
a.m. to 6 p.m. on January 27, 2001.
ADDRESSES: Material received from the
public as well as documents indicated
in this preamble as being available in
the docket are part of docket [CGDO7—
01-002] and are available for inspection
or copying at Commander (obr), Seventh
Coast Guard District, 909 S.E. 1st
Avenue, Miami, Florida, between 7:30
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Barry Dragon, Seventh Coast Guard
District, Bridge Section, at (305) 415—
6743.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
rule. Under 5 U.S.C. 553(b)(B), the Coast
Guard finds that good cause exists for
not publishing an NPRM. Publishing an
NPRM was impracticable because there
was not sufficient time remaining after
the bridge owner notified us of the need
for the bridge to remain closed for the
Gasparilla event.

For the same reason, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Background and Purpose

The Brorein and Platt Street
Drawbridges, miles 0.16 and 0.0
respectively, across the Hillsborough
River, have vertical clearances of 15.6
feet at mean high water and a horizontal
clearance of 80 feet between fenders.
The existing operating regulations in 33
CFR 117.291(a) require the bridge to
open on signal after two hours notice.

The City of Tampa Department of
Public Works requested that the Brorein
and Platt Street Drawbridge operations
be temporarily changed to allow the Ye
Mystic krewe of Gasparilla Invasion and
Parade. This temporary change to the
drawbridge operating regulations will
allow the drawbridge to remain closed
from 10 a.m. to 6 p.m., Saturday,
January 27, 2001.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. The Office of Management and
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Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).
The Coast Guard expects the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DOT is
unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-888-612), we considered
whether this rule will have a significant
economic effect upon a substantial
number of small entities. “Small
entities” include small business, not-
for-profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit the
Hillsborough River under the Brorein or
Platt Street Drawbridges on January 27,
2001.

This temporary rule will not have a
significant economic impact on a
substantial number of small entities
because the regulations will only be in
effect for eight hours in an area of
limited marine traffic, and the event
will be highly publicized.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
221), we offer to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small entities may contact the
person listed under FOR FURTHER
INFORMATION CONTACT for assistance in
understanding and participating in this
rulemaking. We also have a point of
contact for commenting on actions by
employees of the Coast Guard. Small
businesses may send comments on the
actions of Federal employees who
enforce, or otherwise determine
compliance with Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you

wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or safety that may
disproportionately affect children.

Environment

The Coast Guard has considered the
environmental impact of this action and
has determined under figure 2—1,
paragraph 32(e) of Commandant
Instruction M16475.1C, that this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From 10 a.m. to 6 p.m. on January
27,2001, in § 117.291, temporarily
suspend paragraph (a) and add a new
temporary paragraph (c) to read as
follows:

§117.291 Hillsborough River.
* * * * *

(c)(1) The draws of the bridges at Platt
Street, mile 0.0, and Brorein Street, mile
0.16, need not open to navigation.

(2) The draws of the bridges at
Kennedy Boulevard, mile 0.4, Cass
Street, mile 0.7, Laurel Street, mile 1.0,
West Columbus Drive, mile 2.3, and
West Hillsborough Avenue, mile 4.8,
shall open on signal if at least two hours
notice is given; except that, the draws
shall open on signal as soon as possible
after a request by a public vessel of the
United States, a vessel owned or
operated by the State, county or local
government and used for public safety
purposes, or a vessel in distress.

Dated: January 12, 2001.
T.W. Allen,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 01-1850 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[COTP Southeast Alaska; 01-001]
RIN 2115-AA97

Safety Zone; Wrangell Narrows,
Petersburg, AK

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
around the barge SWINIMOSH which
will be conducting blasting/dredging
operations along the navigable waters of
Wrangell Narrows Shipping Channel,
Petersburg, Alaska. This safety zone will
require periodic complete channel
closures to all vessel traffic transiting
the channel as necessary for the barge
SWINIMOSH to conduct operations.
This safety zone is needed to protect
maritime vessels transiting the area from
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the potential hazards associated with
the blasting/dredging operations
conducted by the barge SWINIMOSH.
DATES: This rule is effective from 12
a.m., January 15, 2001 until 12 a.m.,
April 02, 2001.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at U.S. Coast
Guard, Marine Safety Office, 2760
Sherwood Lane, Suite 2A, Juneau,
Alaska between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (907)
463-2450.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Cecil McNutt Jr., Chief Port
Operations Department, U.S. Coast
Guard Marine Safety Office Juneau,
(907) 463-2470.

SUPPLEMENTARY INFORMATION:

Regulatory History

A notice of proposed rulemaking
(NPRM) was not published for this
regulation. In keeping with
requirements of 5 U.S.C. 553(B), the
Coast Guard finds a good cause exists
for not publishing a NPRM. Application
for the blasting operations was not
received by the Marine Safety Office
Juneau until December 19, 2000. The
operations are scheduled to commence
January 15, 2001; thus time to publish
a NPRM is inadequate for this
regulation. In keeping with
requirements of 5 U.S.C. 553 (d)(3), the
Coast Guard also finds that good cause
exists for making this regulation
effective less than 30 days after
publication in the Federal Register.
Publication of a NPRM and delay of the
effective date would be contrary to the
public interest because immediate
action is necessary to protect the safety
of the maritime vessel traffic in the
vicinity of the blasting operation.

Background and Purpose

The U.S. Army Corps of Engineers
through its contractor Western Marine
Construction, Inc. will be conducting
blasting/dredging operations on
portions of Wrangell Narrows Shipping
Channel for the Wrangell Narrows
Project (ACOE project number
DACW85—-00-C—-0015). This dredging
project is necessary to maintain safe
navigation within the Wrangell Narrows
Shipping Channel. A 500-yard safety
zone around the barge SWINIMOSH
along with periodic complete channel
closures is needed to protect the safety
of the maritime vessel traffic from the
potential hazards associated with
blasting/dredging operations.

The blasting operations will begin 12
a.m. January 15, 2001, and will last until

12 a.m. April 2, 2001. This safety zone
is necessary to protect the maritime
public from the potential hazards
associated with the blasting/dredging
operations.

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of the Executive Order
12866 and does not require an
assessment of potential costs and
benefits under sections 6(a)(3) of that
Order. It has been exempted from
review by the Office of Management and
Budget under that Order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44FR 11040,
February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rule will
have a significant impact on a
substantial number of small businesses
and not-for-profit organizations that are
not dominant in their respective fields,
and governmental jurisdictions with
populations less than 50,000. For the
same reasons set forth in the above
Regulatory Evaluation, the Coast Guard
certifies under section 605 (b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) that this temporary final rule
will not have a significant economic
impact on a substantial number of small
entities.

Assistance for Small Entities

In accordance with section 213 (a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121), the Coast Guard wants to
assist small entities in understanding
this rule so that they can better evaluate
its effects on them and participate in the
rulemaking process. If your small
business or organization is affected by
this rule and you have questions
concerning its provisions or options for
compliance, please contact the office
listed in ADDRESSES in this preamble.

Collection of Information

This rule contains no information
collection requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
temporary final rule under the

principles and criteria contained in
Executive Order 13132 and has
determined that this temporary final
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this temporary
final rule and concluded that, under
figure 2—1, paragraph (34)(g), of
Commandant Instruction M16475.1C,
this temporary final rule is categorically
excluded from further environmental
documentation. A “Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under ADDRESSES.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) and E.O.
12875, Enhancing the Intergovernmental
Partnership, (58 FR 58093; October 28,
1993) govern the issuance of Federal
regulations that require unfunded
mandates. An unfunded mandate is a
regulation that requires a State, local, or
tribal government or the private sector
to incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule will
not impose an unfunded mandate.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231: 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A new temporary § 165.T17-SEAK—
001 is added to read as follows:

§165.T17-SEAK-001 Wrangell Narrows
Channel, Petersburg, Alaska-Safety Zone.

(a) Location. The following area is a
temporary safety zone: the waters
within a 500 yard radius of the barge
SWINIMOSH while engaged in blasting/
dredging operations to include periodic
complete channel closures in Wrangell
Narrows Shipping Channel, Petersburg
AK from Point Lockwood Rock, Lighted
Marker #1 (LL #22845), 56°34.0’ N,
132°58.1" W to Rock Point, Lighted
Marker #40 (LL #23070), 56°40.3" N,
132°56.1" W.
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(b) Effective Dates. This rule is
effective from 12 a.m., January 15, 2001
until 12 a.m., April 02, 2001.

(c) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into, transit through, or
anchoring within this safety zone is
prohibited except as authorized by the
Captain of the Port-Southeast Alaska.
The attending tug WALDO will be
standing by on channel 16 and 13 for
traffic advisory. All approaching vessel
traffic must contact the tug WALDO
prior to transiting the channel.

Dated: January 3, 2001.
R. C. Lorigan,

Captain, U.S. Coast Guard, Captain of the
Port, Southeast Alaska.

[FR Doc. 01-1669 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD01-00-227]
RIN 2115-AA97

Safety Zone: Coast Guard Activities
New York Annual Fireworks Displays

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing 12 permanent safety zones
for annual fireworks displays located in
the Port of New York/New Jersey. This
action is necessary to provide for the
safety of life on navigable waters during
the events. This action is intended to
restrict vessel traffic in a portion of the
affected waterways.

DATES: This rule is effective February
21, 2001.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-00-227) and are
available for inspection or copying at
room 204, Coast Guard Activities New
York, 212 Coast Guard Drive, Staten
Island, NY between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant M. Day, Waterways
Oversight Branch, Coast Guard
Activities New York (718) 354—4012.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On November 2, 2000, we published
a notice of proposed rulemaking

(NPRM) entitled Safety Zone: Coast
Guard Activities New York Annual
Fireworks Displays in the Federal
Register (65 FR 65814). We received no
letters commenting on the proposed
rule. No public hearing was requested,
and none was held.

Background and Purpose

The Coast Guard is establishing
twelve permanent safety zones, in eight
separate locations, that will be activated
for fireworks displays occurring at the
same location and time on an annual
basis. The eight locations are north of
Bar Beach in Hempstead Harbor; Pier
14, Manhattan, in the East River;
Highlands, NJ on Sandy Hook Bay;
Kingston, NY on Rondout Creek;
Tottenville, Staten Island, in the Arthur
Kill; Red Bank, NJ on the Navesink
River; the Burlington Bay Breakwater,
VT; and Rensselaer, NY on the Hudson
River. There are four annual fireworks
displays at the location off Pier 14 in the
East River and two annual displays at
the location in Hempstead Harbor.
Establishing permanent safety zones by
notice and comment rulemaking gave
the public the opportunity to comment
on the zones, provided better notice
than promulgating temporary rules
annually, and decreases the amount of
annual paperwork required for these
events. The Coast Guard has received no
prior notice of any impact caused by the
previous events.

The Coast Guard is revising 33 CFR
165.161 by adding six new locations,
revising the effective dates for two
current locations, and removing three
locations from the section because they
are now permanent fireworks safety
zones regulated by 33 CFR 165.168. The
two current locations with revised
effective dates are Highlands, NJ, and
Kingston, NY. The three locations that
are being removed are Glen Cove, NY,
Yonkers, NY, and Elizabeth, NJ.

The sizes of these safety zones were
determined using National Fire
Protection Association and New York
City Fire Department standards for 6-12
inch mortars fired from a barge or shore,
combined with the Coast Guard’s
knowledge of tide and current
conditions in these areas. The twelve
safety zones are:

North Hempstead, NY Fireworks,
Hempstead Harbor

The safety zone includes all waters of
Hempstead Harbor within a 300-yard
radius of the fireworks barge in
approximate position 40°49'54”"N
073°3914"W (NAD 1983), about 360
yards north of Bar Beach, Hempstead
Harbor. There are two annual fireworks
displays in Hempstead Harbor. Aside

from being on different days, the safety
zone for each display is the same. The
safety zone is effective annually from 8
p-m. (e.s.t.) to 1 am. (e.s.t.) on the
Friday before Memorial Day and the
Saturday after Labor Day. If the event is
cancelled due to inclement weather,
then this safety zone is effective from 8
p.m. (e.s.t.) to 1 a.m. (e.s.t.) on the
Saturday before Memorial Day and the
Sunday after Labor Day. The safety zone
closes a portion of southern Hempstead
Harbor and prevents marine traffic from
transiting a portion of this area. Vessel
traffic will be able to transit through the
northern 6,000 yards of Hempstead
Harbor as this location is in the extreme
southern end of Hempstead Harbor. It is
needed to protect boaters from the
hazards associated with fireworks
launched from a barge in the area.

Seaport Memorial Day, Labor Day, New
Year’s Eve, and the Deepavali Festival
Fireworks, East River

The safety zone includes all waters of
the East River south of the Brooklyn
Bridge and north of a line drawn from
the southwest corner of Pier 3,
Brooklyn, to the northeast corner of Pier
6, Manhattan. There are four annual
fireworks displays in the East River.
Aside from being on different days and
at different times, the safety zone for
each display is the same. The safety
zone is effective annually from 8 p.m.
(e.s.t.) to 1 a.m. (e.s.t.) on Memorial Day,
Labor Day, and New Year’s Eve; and
from 6 p.m. (e.s.t.) to 1 a.m. (e.s.t.) on
the first Sunday in October. If the event
is cancelled due to inclement weather,
then this safety zone is effective from 8
p-m. (e.s.t.) to 1 a.m. (e.s.t.) on the day
following Memorial Day, Labor Day, and
New Year’s Eve; and from 6 p.m. (e.s.t.)
to 1 a.m. (e.s.t.) on the first Monday in
October. The safety zone closes a
portion of the East River and prevents
marine traffic from transiting this area.
It is needed to protect boaters from the
hazards associated with fireworks
launched from a barge in the area.

Highlands, NJ Fireworks, Sandy Hook
Bay

The safety zone includes all waters of
Sandy Hook Bay within a 150-yard
radius of the fireworks barge in
approximate position 40°24’33.8”"N
073°59°46.2”W (NAD 1983), about 1,200
yards west of Plum Island. The safety
zone is effective annually from 8 p.m.
(e.s.t.) to 1 a.m. (e.s.t.) on the Saturday
before Father’s Day. If the event is
cancelled due to inclement weather,
then this safety zone is effective from 8
p-m. (e.s.t.) to 1 a.m. (e.s.t.) on Father’s
Day. The safety zone closes a portion of
Sandy Hook Bay and the Shrewsbury
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River, and prevents marine traffic from
transiting a portion of this area. It is
needed to protect boaters from the
hazards associated with fireworks
launched from a barge in the area.

Kingston, NY Fireworks, Rondout
Creek

The safety zone includes all waters of
Rondout Creek between the Kingston-
Port Ewen Bridge (mile 1.1) and the
Kingston-US 9 Bridge (mile 1.3). The
fireworks are fired from shore at the
Kingston Municipal Docks. The safety
zone is effective annually from 8 p.m.
(e.s.t.) to 1 a.m. (e.s.t.) on the Saturday
and Sunday before July 4th. The safety
zone closes a portion of Rondout Creek
and prevents marine traffic from
transiting the area. It is needed to
protect boaters from the hazards
associated with fireworks launched
from shore in the area.

Staten Island Fireworks, Arthur Kill

The safety zone in the Arthur Kill
includes all waters of the Arthur Kill,
Ward Point Bend (West), and the
Raritan River Cutoff, within a 300-yard
radius of the fireworks barge in
approximate position 40°30°18”"N
074°15"30"W (NAD 1983), about 300
yards west of Conference House Park,
Staten Island. The safety zone is
effective annually from 8 p.m. (e.s.t.) to
1 a.m. (e.s.t.) on July 3rd and the
Saturday before Labor Day. If the event
is cancelled due to inclement weather,
then this safety zone is effective from 8
p.m. (e.s.t.) to 1 am. (e.s.t.) on July 4th
and 5th, and the Sunday and Monday of
Labor Day weekend. The safety zone
prevents vessels from transiting a
portion of the Arthur Kill, Ward Point
Bend (West), and the Raritan River
Cutoff, and is needed to protect boaters
from the hazards associated with
fireworks launched from a barge in the
area. Recreational vessels will still be
able to transit through the western 50
yards of the 540-yard wide Arthur Kill
during the event. Additionally, vessels
are not precluded from getting
underway, or mooring at, public or
private facilities in Perth Amboy, NJ, in
the vicinity of this zone.

Red Bank, NJ July 3rd Fireworks,
Navesink River

The safety zone northwest of Red
Bank includes all waters of the
Navesink River within a 360-yard radius
of the fireworks barge in approximate
position 40°21°20”N 074°04’10”"W (NAD
1983), about 360 yards northwest of Red
Bank, NJ. The safety zone is effective
annually from 8 p.m. (e.s.t.) to 1 a.m.
(e.s.t.) on July 3rd. If the event is
cancelled due to inclement weather,

then this safety zone is effective from 8
p-m. (e.s.t.) to 1 am. (e.s.t.) on July 4th.
The safety zone prevents vessels from
transiting a portion of the Navesink
River and is needed to protect boaters
from the hazards associated with
fireworks launched from a barge in the
area.

Burlington, VT July 3rd Fireworks,
Burlington Bay

The safety zone includes all waters of
Burlington Bay within a 300-yard radius
of the fireworks barge in approximate
position 44°28’30.6”N 073°13’31.3"W
(NAD 1983), beside the Burlington Bay
Breakwater. The safety zone is effective
annually from 8 p.m. (e.s.t.) to 1 a.m.
(e.s.t.) on July 3rd. If the event is
cancelled due to inclement weather,
then this safety zone is effective from 8
p-m. (e.s.t.) to 1 am. (e.s.t.) on the
following two Fridays and Saturdays.
The safety zone prevents vessels from
transiting a portion of Burlington Bay,
and is needed to protect boaters from
the hazards associated with fireworks
launched from a barge in the area.

Rensselaer, NY Fireworks, Hudson
River

The safety zone includes all waters of
the Hudson River within a 180-yard
radius of the fireworks barge in
approximate position 42°38'23"N
073°44’59.1”"W (NAD 1983), about 480
yards south of the Dunn Memorial
Bridge (mile 145.4). The safety zone is
effective annually from 8 p.m. (e.s.t.) to
1 a.m. (e.s.t.) on the first and second
Saturday in August. If the event is
cancelled due to inclement weather,
then this safety zone is effective from 8
p-m. (e.s.t.) to 1 am. (e.s.t.) on the first
and second Sunday in August. The
safety zone prevents vessels from
transiting a portion of the Hudson River,
and is needed to protect boaters from
the hazards associated with fireworks
launched from a barge in the area.

The effective period for each safety
zone is from 8 p.m. (e.s.t.) to 1 a.m.
(e.s.t.), except for the safety zone off Pier
14 in the East River on the first Sunday
in October which is effective from 6
p-m. (e.s.t.) to 1 am. (e.s.t.). However,
vessels may enter, remain in, or transit
through these safety zones during this
time frame if authorized by the Captain
of the Port New York, or designated
Coast Guard patrol personnel on scene,
as provided for in 33 CFR 165.23.
Generally, blanket permission to enter,
remain in, or transit through these safety
zones will be given except for the 45-
minute period that a Coast Guard patrol
vessel is present. These safety zones
will not create a significant economic
impact on marine traffic due to the

following: the minimal time that vessels
will be restricted from the zones, and all
of the zones are in areas where the Coast
Guard expects insignificant adverse
impact on all mariners from the zones’
activation. All of the displays take place
late at night on a national holiday with
the exceptions of Highlands, NJ,
Rensselaer, NY, and the Deepavali
Festival Fireworks. The Coast Guard has
promulgated safety zones for fireworks
displays at all 8 areas in the past and we
have not received notice of any negative
comments on these annual displays.
Additionally, marine traffic can plan
their transits through these areas around
the time the safety zones are in effect.
The marine community will have
advance notice of these events as they
are annual events with local community
support. The Sandy Hook and Hudson
River Pilots Associations will be
notified prior to these events. Advance
notifications will also be made to the
local maritime community by the Local
Notice to Mariners. Marine information
and facsimile broadcasts may also be
made.

This rule is being established to
provide for the safety of life on
navigable waters during the events, to
give the marine community the
opportunity to comment on the zones,
and to decrease the amount of annual
paperwork required for these events.

Discussion of Comments and Changes

The Coast Guard received no letters
commenting on the proposed
rulemaking. No changes were made to
this rulemaking.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary.

This finding is based on the minimal
time that vessels will be restricted from
the zones, vessels will be able to transit
through these safety zones except for the
45-minute period that a Coast Guard
patrol vessel is present, and all of the
zones are in areas where the Coast
Guard expects insignificant adverse
impact on all mariners from the zones’
activation. All of the displays take place
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late at night on a national holiday with
the exceptions of Highlands, NJ,
Rensselaer, NY, and the Deepavali
Festival Fireworks. The Coast Guard has
promulgated safety zones for fireworks
displays at all 8 areas in the past and we
have not received notice of any negative
comments on these annual displays.
Additionally, marine traffic can plan
their transits through these areas around
the time the safety zones are in effect.
The marine community will have
advance notice of these events as they
are annual events with local community
support. The Sandy Hook and Hudson
River Pilots Associations will also be
notified prior to these events. Advance
notifications will also be made to the
local maritime community by the Local
Notice to Mariners. Marine information
and facsimile broadcasts may also be
made.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule will affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of: Hempstead Harbor, the East
River, Sandy Hook Bay, Rondout Creek,
the Arthur Kill, the Navesink River,
Burlington Bay, and the Hudson River
during the times these zones are
activated.

These safety zones will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: These are all
annual events with local community
support and vessels will normally be
precluded from entering any of the
zones for only a 45-minute period on an
annual basis. Before the effective period,
we will issue maritime advisories
widely available to users of the Port of
New York/New Jersey by the Local
Notice to Mariners. Marine information
and facsimile broadcasts may also be
made. Additionally, the Coast Guard has
not received any negative reports from
small entities affected by these displays
during these displays in previous years.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under figure 2-1,
paragraph 34(g), of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further

environmental documentation. This rule
fits paragraph 34(g) as it establishes 12
safety zones. A “Categorical Exclusion
Determination” is available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; 49
CFR 1.46.

2. Revise §165.161 to read as follows:

§165.161 Safety zones: Coast Guard
activities New York annual fireworks
displays.

(a) Safety zones. The following areas
are designated safety zones:

(1) North Hempstead, NY, fireworks,
Hempstead Harbor:

(i) Location. All waters of Hempstead
Harbor within a 300-yard radius of the
fireworks barge in approximate position
40°49'54” N 073°39’14” W (NAD 1983),
about 360 yards north of Bar Beach,
Hempstead Harbor.

(ii) Effective period. Paragraph (a)(1)(i)
of this section is in effect annually from
8 p.m. (e.s.t.) to 1 a.m. (e.s.t.) on the
Friday before Memorial Day, and the
Saturday after Labor Day. If the event is
cancelled due to inclement weather,
then paragraph (a)(1)(i) of this section is
effective from 8 p.m. (e.s.t.) to 1 a.m.
(e.s.t.) on the Saturday before Memorial
Day and the Sunday after Labor Day.

(2) Seaport Memorial Day fireworks,
East River, NY:

(i) Location. All waters of the East
River south of the Brooklyn Bridge and
north of a line drawn from the
southwest corner of Pier 3, Brooklyn, to
the northeast corner of Pier 6,
Manhattan.

(ii) Effective period. Paragraph (a)(2)(i)
of this section is in effect annually from
8 p.m. (e.s.t.) to 1 a.m. (e.s.t.) on
Memorial Day. If the event is cancelled
due to inclement weather, then
paragraph (a)(2)(i) of this section is
effective from 8 p.m. (e.s.t.) to 1 a.m.
(e.s.t.) on the day following Memorial
Day.

(y3) Highlands, NJ, fireworks, Sandy
Hook Bay:

(i) Location. All waters of Sandy Hook

Bay within a 150-yard radius of the
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fireworks barge in approximate position
40°24’33.8” N 073°59’46.2” W (NAD
1983), about 1,200 yards west of Plum
Island.

(i) Effective period. Paragraph (a)(3)(i)
of this section is in effect annually from
8 p.m. (e.s.t.) to 1 a.m. (e.s.t.) on the
Saturday before Father’s Day. If the
event is cancelled due to inclement
weather, then paragraph (a)(3)(i) of this
section is effective from 8 p.m. (e.s.t.) to
1 a.m. (e.s.t.) on Father’s Day.

(4) Kingston, NY, fireworks, Rondout
Creek:

(i) Location. All waters of Rondout
Creek between the Kingston-Port Ewen
Bridge (mile 1.1) and the Kingston-US 9
Bridge (mile 1.3).

(ii) Effective period. Paragraph (a)(4)(i)
of this section is in effect annually from
8 p.m. (e.s.t.) to 1 a.m. (e.s.t.) on the
Saturday and Sunday before July 4th.

(5) Staten Island July 3rd fireworks,
Arthur Kill:

(i) Location. All waters of the Arthur
Kill, Ward Point Bend (West), and the
Raritan River Cutoff, within a 300-yard
radius of the fireworks barge in
approximate position 40°30°18” N
074°15°30” W (NAD 1983), about 300
yards west of Conference House Park,
Staten Island.

(ii) Effective period. Paragraph (a)(5)(i)
of this section is in effect annually from
8 p.m. (e.s.t.) to 1 a.m. (e.s.t.) on July
3rd. If the event is cancelled due to
inclement weather, then paragraph
(a)(5)(i) of this section is effective from
8 p.m. (e.s.t.) to 1 am. (e.s.t.) on July 4th
and July 5th.

(6) Red Bank, NJ, July 3rd fireworks,
Navesink River:

(i) Location. All waters of the
Navesink River within a 360-yard radius
of the fireworks barge in approximate
position 40°21’20” N 074°04’10” W
(NAD 1983), about 360 yards northwest
of Red Bank, NJ.

(ii) Effective period. Paragraph (a)(6)(i)
of this section is in effect annually from
8 p.m. (e.s.t.) to 1 a.m. (e.s.t.) on July
3rd. If the event is cancelled due to
inclement weather, then paragraph
(a)(6)(i) of this section is effective from
8 p.m. (e.s.t.) to 1 a.m. (e.s.t.) on July
4th.

(7) Burlington, VT, July 3rd fireworks,
Burlington Bay:

(i) Location. All waters of Burlington
Bay within a 300-yard radius of the
fireworks barge in approximate position
44°28’30.6”N 073°13’31.3”"W (NAD
1983), beside the Burlington Bay
Breakwater.

(ii) Effective period. Paragraph (a)(7)(i)
of this section is in effect annually from
8 p.m. (e.s.t.) to 1 a.m. (e.s.t.) on July
3rd. If the event is cancelled due to
inclement weather, then paragraph

(a)(7)(i) of this section is effective from
8 p.m. (e.s.t.) to 1 a.m. (e.s.t.) on the
following two Fridays and Saturdays.

(8) Rensselaer, NY, fireworks, Hudson
River:

(i) Location. All waters of the Hudson
River within a 180-yard radius of the
fireworks barge in approximate position
42°38°23” N 073°44’59.1” W (NAD
1983), about 480 yards south of the
Dunn Memorial Bridge (mile 145.4).

(ii) Effective period. Paragraph (a)(8)(i)
of this section is in effect annually from
8 p.m. (e.s.t.) to 1 a.m. (e.s.t.) on the first
and second Saturday in August. If the
event is cancelled due to inclement
weather, then paragraph (a)(8)(i) of this
section is effective from 8 p.m. (e.s.t.) to
1 a.m. (e.s.t.) on the first and second
Sunday in August.

(9) Staten Island Labor Day fireworks,
Arthur Kill:

(i) Location. All waters of the Arthur
Kill, Ward Point Bend (West), and the
Raritan River Cutoff, within a 300-yard
radius of the fireworks barge in
approximate position 40°30°18” N
074°15’30” W (NAD 1983), about 300
yards west of Conference House Park,
Staten Island.

(ii) Effective period. Paragraph (a)(9)(i)
of this section is in effect annually from
8 p.m. (e.s.t.) to 1 am. (e.s.t.) on the
Saturday before Labor Day. If the event
is cancelled due to inclement weather,
then paragraph (a)(9)(i) of this section is
effective from 8 p.m. (e.s.t.) to 1 a.m.
(e.s.t.) on the Sunday and Monday of
Labor Day Weekend.

(10) Seaport Labor Day fireworks, East
River, NY:

(i) Location. All waters of the East
River south of the Brooklyn Bridge and
north of a line drawn from the
southwest corner of Pier 3, Brooklyn, to
the northeast corner of Pier 6,
Manhattan.

(ii) Effective period. Paragraph
(a)(10)(1) of this section is in effect
annually from 8 p.m. (e.s.t.) to 1 a.m.
(e.s.t.) on Labor Day. If the event is
cancelled due to inclement weather,
then paragraph (a)(10)(i) of this section
is effective from 8 p.m. (e.s.t.) to 1 a.m.
(e.s.t.) on the day following Labor Day.

(11) Deepavali Festival fireworks, East
River, NY:

(i) Location. All waters of the East
River south of the Brooklyn Bridge and
north of a line drawn from the
southwest corner of Pier 3, Brooklyn, to
the northeast corner of Pier 6,
Manhattan.

(ii) Effective period. Paragraph
(a)(11)(1) of this section is in effect
annually from 6 p.m. (e.s.t.) to 1 a.m.
(e.s.t.) on the first Sunday in October. If
the event is cancelled due to inclement
weather, then paragraph (a)(11)(i) of this

section is effective from 6 p.m. (e.s.t.) to
1 a.m. (e.s.t.) on the first Monday in
October.

(12) Seaport New Year’s Eve
fireworks, East River, NY:

(i) Location. All waters of the East
River south of the Brooklyn Bridge and
north of a line drawn from the
southwest corner of Pier 3, Brooklyn, to
the northeast corner of Pier 6,
Manhattan.

(ii) Effective period. Paragraph
(a)(12)(i) of this section is in effect
annually from 8 p.m. (e.s.t.) to 1 a.m.
(e.s.t.) on New Year’s Eve. If the event
is cancelled due to inclement weather,
then paragraph (a)(12)(i) of this section
is effective from 8 p.m. (e.s.t.) to 1 a.m.
(e.s.t.) on the day following New Year’s
Eve.

(b) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a U.S. Coast Guard vessel by
siren, radio, flashing light, or other
means, the operator of a vessel shall
proceed as directed.

Dated: January 10, 2001.
R.E. Bennis,

Rear Admiral, U.S. Coast Guard, Captain of
the Port, New York.

[FR Doc. 01-1667 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-15-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 9

[FRL-6935-8]

OMB Approvals Under the Paperwork
Reduction Act; Technical Amendment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA), this
technical amendment amends the table
that lists the Office of Management and
Budget (OMB) control numbers issued
under the PRA for Accidental Release
Prevention Requirements; Risk
Management Programs Under the Clean
Air Act Section 112(r)(7); Distribution of
Off-Site Consequence Analysis
Information.

EFFECTIVE DATE: This final rule is
effective January 22, 2001.
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FOR FURTHER INFORMATION CONTACT: Sicy
Jacob, (202) 564-8019.

SUPPLEMENTARY INFORMATION: EPA is
amending the table of currently
approved information collection request
(ICR) control numbers issued by OMB
for various regulations. The amendment
updates the table to list those
information collection requirements
promulgated under the Accidental
Release Prevention Requirements; Risk
Management Programs Under the Clean
Air Act Section 112(r)(7); Distribution of
Off-Site Consequence Analysis
Information, which appeared in the
Federal Register on August 4, 2000 (65
FR 48107). The affected regulations are
codified at 40 CFR Part 1400. EPA will
continue to present OMB control
numbers in a consolidated table format
to be codified in 40 CFR Part 9 of the
Agency’s regulations. The table lists
CFR citations with reporting,
recordkeeping, or other information
collection requirements, and the current
OMB control numbers. This listing of
the OMB control numbers and their
subsequent codification in the CFR
satisfies the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and OMB’s implementing
regulations at 5 CFR Part 1320.

This ICR was previously subject to
public notice and comment prior to
OMB approval. Due to the technical
nature of the table, EPA finds that
further notice and comment is
unnecessary. As a result, EPA finds that
there is “good cause” under section
553(b)(B) of the Administrative
Procedure Act, 5 U.S.C. 553(b)(B), to
amend this table without prior notice
and comment.

I. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. In
addition, this action does not impose
any enforceable duty, contain any
unfunded mandate, or impose any
significant or unique impact on small
governments as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not require prior consultation with
State, local, and tribal government
officials as specified by Executive Order
12875 (58 FR 58093, October 28, 1993)
or Executive Order 13084 (63 FR 27655
(May 10, 1998), or involve special
consideration of environmental justice
related issues as required by Executive
Order 12898 (59 FR 7629, February 16,
1994). Because this action is not subject
to notice-and-comment requirements

under the Administrative Procedure Act
or any other statute, it is not subject to
the regulatory flexibility provisions of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). This rule also is not subject
to Executive Order 13045 (62 FR 19885,
April 23, 1997) because EPA interprets
Executive Order 13045 as applying only
to those regulatory actions that are
based on health or safety risks, such that
the analysis required under section 5—
501 of the Order has the potential to
influence the regulation. This rule is not
subject to Executive Order 13045
because it does not establish an
environmental standard intended to
mitigate health or safety risks.

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a good cause
finding that notice and public procedure
is impracticable, unnecessary or
contrary to the public interest. This
determination must be supported by a
brief statement. 5 U.S.C. 808(2). As
stated previously, EPA has made such a
good cause finding, including the
reasons therefore, and established an
effective date of January 22, 2001. EPA
will submit a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

Dated: January 12, 2001.
Timothy Fields, Jr.,
Assistant Administrator, Office of Solid Waste
and Emergency Response.

For the reasons set out in the
preamble, 40 CFR part 9 is amended as
follows:

PART 9—[AMENDED]

1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,

1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g—1, 300g-2,
300g-3, 300g—4, 300g—5, 300g—6, 300j—1,
300j—2, 300j—3, 300j—4, 300j—9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

2.In §9.1 the table is amended by
adding a new heading for Distribution of
Off-Site Consequence Analysis
Information and entries in numerical
order to read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.

* * * * *

OMB control

40 CFR citation No.

* * * * *

Distribution of Off-Site Consequence Analysis
Information

2050-0172
2050-0172
2050-0172
2050-0172

[FR Doc. 01-1826 Filed 1-19-01; 8:45 am]
BILLING CODE 6560-50-P

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 301-10
[FTR Amendment 95]
RIN 3090-AH36

Federal Travel Regulation; Privately
Owned Vehicle Mileage
Reimbursement

AGENCY: Office of Governmentwide
Policy, GSA.

ACTION: Final rule.

SUMMARY: This final rule increases the
mileage reimbursement rate for use of a
privately owned vehicle (POV) on
official travel to reflect current costs of
operation as determined in cost studies
conducted by the General Services
Administration (GSA). The governing
regulation is revised to increase the
mileage allowance for advantageous use
of a privately owned airplane from 88 to
96.5 cents per mile, the cost of operating
a privately owned automobile from 32.5
to 34.5 cents per mile, and the cost of
operating a privately owned motorcycle
from 26.0 to 27.5 cents per mile.

EFFECTIVE DATE: This final rule is
effective January 22, 2001.
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FOR FURTHER INFORMATION CONTACT:
Devoanna R. Reels, Program Analyst,
telephone 202-501-3781.
SUPPLEMENTARY INFORMATION:

A. Background

Pursuant to 5 U.S.C. 5707(b), the
Administrator of General Services has
the responsibility to establish the
privately owned vehicle (POV) mileage
reimbursement rates. Separate rates are
set for airplanes, automobiles (including
trucks), and motorcycles. In order to set
these rates, GSA is required to conduct
periodic investigations, in consultation
with the Secretaries of Defense and
Transportation, and representatives of
Government employee organizations, of
the cost of travel and the operation of
POVs to employees while engaged on
official business. As required, GSA
conducted an investigation of the costs
of operating a POV and is reporting the
cost per mile determination. The results
of the investigation have been reported
to Congress and a copy of the report
appears as an attachment to this
document. GSA’s cost studies show the
Administrator of General Services has
determined the per-mile operating costs
of a POV to be 96.5 cents for airplanes,
34.5 cents for automobiles, and 27.5
cents for motorcycles. As provided in 5
U.S.C. 5704(a)(1), the automobile

reimbursement rate cannot exceed the
single standard mileage rate established
by the Internal Revenue Service (IRS).
The IRS has announced a new single
standard mileage rate for automobiles of
34.5 cents effective January 1, 2001.
Additionally, based on updated data
reflecting current costs to an agency of
operating a Government Furnished
Vehicle (GFV), GSA has increased the
rate for use of a POV instead of a GFV
from 23.5 cents to 28.5 cents per mile.

B. Regulatory Flexibility Act

This final rule is not required to be
published in the Federal Register for
notice and comment; therefore, the
Regulatory Flexibility Act does not

apply.
C. Executive Order 12866

GSA has determined that this final
rule is not a significant regulatory action
for the purposes of Executive Order
12866 of September 30, 1993.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this final rule does
not impose recordkeeping or
information collection requirements, or
the collection of information from
offerors, contractors, or members of the
public which require the approval of the

Office of Management and Budget under
44 U.S.C. 501 et seq.

E. Small Business Regulatory
Enforcement Fairness Act

This final rule is also exempt from
congressional review prescribed under 5
U.S.C. 801 since it relates solely to
agency management and personnel.

List of Subjects in 41 CFR Part 301-10

Government employees, Travel and
transportation expenses.

For the reasons set forth in the
preamble, 41 CFR part 301-10 is
amended to read as follows:

PART 301-10—TRANSPORTATION
EXPENSES

1. The authority citation for 41 CFR
part 301-10 continues to read as
follows:

Authority: 5 U.S.C. 5707; 40 U.S.C. 486(c);
49 U.S.C. 40118.

2. Section 301-10.303 is amended by
revising the entries Privately owned
airplane, Privately owned automobile,
and Privately owned motorcycle in the
table to read as follows:

§301-10.303 What am | reimbursed when
use of a POV is determined by my agency
to be advantageous to the Government?

For use of a Your reimbursement is
Privately owned airplane ..o 196.5
Privately owned automobile 134.5
Privately owned motorcycle 1275

1Cents per mile.

§301-10.310 [Amended]

3. Section 301-10.310(a) is amended
by removing “23.5”” and adding in its
place “28.5”.

Dated: January 10, 2001.
Thurman M. Davis, Sr.,
Acting Administrator of General Services.

Attachment to Preamble—Report to
Congress on the Costs of Operating
Privately Owned Vehicles

Subparagraph (b)(1)(A) of section 5707 of
title 5, United States Code, requires the
Administrator of General Services, in
consultation with the Secretaries of Defense
and Transportation, and representatives of
Government employee organizations, to
periodically investigate the cost of travel and
the operation of privately owned vehicles
(airplanes, automobiles, and motorcycles) to
Government employees while on official
business, to report the results of the
investigations to Congress, and to publish the
report in the Federal Register. This report is
being published to comply with the
requirements of the law.

Dated: January 10, 2001.
Thurman M. Davis, Sr.,
Acting Administrator of General Services.

Report to Congress

Subparagraph (b)(1)(A) of section 5707 of
title 5, United States Code, requires that the
Administrator of General Services, in
consultation with the Secretaries of Defense
and Transportation, and representatives of
Government employee organizations,
conduct periodic investigations of the cost of
travel and the operation of privately owned
vehicles (POVs) (airplanes, automobiles, and
motorcycles) to Government employees
while on official business and report the
results to Congress at least once a year.
Subparagraph (b)(2)(B) of section 5707 of title
5, United States Code, further requires that
the Administrator of General Services
determine the average, actual cost per mile
for the use of each type of POV based on the
results of the cost investigation. Such figures
must be reported to Congress within 5
working days after the cost determination has
been made in accordance with 5 U.S.C.
5707(b)(2)(C).

Pursuant to the requirements of
subparagraph (b)(1)(A) of section 5707 of
Title 5, United States Code, the General
Services Administration (GSA), in
consultation with the Secretaries of Defense
and Transportation, and representatives of
Government employee organizations,
conducted an investigation of the cost of
operating a POV. As provided in 5 U.S.C.
5704(a)(1), the automobile reimbursement
rate cannot exceed the single standard
mileage rate established by the Internal
Revenue Service (IRS). The IRS has
announced a new single standard mileage
rate for automobiles of 34.5 cents effective
January 1, 2000.

As required, GSA is reporting the results of
the investigation and the cost per mile
determination. Based on cost studies
conducted by GSA, I have determined the
per-mile operating costs of a POV to be 96.5
cents for airplanes, 34.5 cents for
automobiles, and 27.5 cents for motorcycles.

I will issue a regulation to increase the
current 88 to 96.5 cents for privately owned
airplanes, 32.5 to 34.5 cents for privately
owned automobiles, and 26.0 to 27.5 cents
for privately owned motorcycles. This report
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to Congress on the cost of operating POVs
will be published in the Federal Register.

[FR Doc. 01-1466 Filed 1-19-01; 8:45 am]
BILLING CODE 6820-34-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[FCC 00-352]

Waivers, Reductions and Deferrals of
Regulatory Fees; Correction

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission published in the Federal
Register of December 18, 2000, a
document that was to deny the petition
for reconsideration filed by the Cellular
Telecommunications Industry
Association on August 2, 1999 regarding
the Report and Order in the matter of
Assessment and Collection of
Regulatory Fees for Fiscal Year 1999
and also amend the Commission’s rule
regarding petitions for reduction of
regulatory fees. Inadvertently, the
document did not include the paragraph
noting the denial of the petition for
reconsideration. This document corrects
that error.

DATES: Effective January 17, 2001.

FOR FURTHER INFORMATION CONTACT:
Carla Conover, Office of General
Counsel, (202) 418-7882.
SUPPLEMENTARY INFORMATION: In FR Doc.
00-31946, published in the Federal
Register of December 18, 2000 (65 FR
78989), the paragraph noting the denial
of a petition for reconsideration was not
included. This correction includes that
paragraph.

1. This supplementary information is
a summary of the Commission’s
Memorandum Opinion and Order on
Reconsideration (Order) in MD Docket
No. 98-200 (FCC 00-352), adopted
September 21, 2000, and released
October 10, 2000. The complete text of
the Order is available for inspection and
copying during normal business hours
in the FCC Reference Information
Center, Courtyard Level, 445 12th
Street, SW., Washington, DC, and also
may be purchased from the
Commission’s copy contractor,
International Transcription Services
(ITS, Inc.), CY-B400, 445 12th Street,
SW., Washington, DC.

2. In FR Doc. 00-31946, on page
78989, in the first column, in the
Summary, insert this sentence at the
end of the paragraph: This document

also denies the petition for
reconsideration filed by the Gellular
Telecommunications Industry
Association on August 2, 1999 regarding
the Report and Order adopted on June
11, 1999 in the matter of Assessment
and Collection of Regulatory Fees for
Fiscal Year 1999.

3. On page 78989, in the third
column, insert the following before the
List of Subjects in 47 CFR Part 1: 4. The
petition for reconsideration filed by the
Cellular Telecommunications Industry
Association on August 2, 1999 regarding
the Report and Order adopted on June
11, 1999 in the matter of Assessment
and Collection of Regulatory Fees for
Fiscal Year 1999 is denied.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 01-1251 Filed 1-19-01; 8:45 am]
BILLING CODE 6712-01-U

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Parts 13 and 17
RIN AG44

Response to Public Comments on
Amending General Permitting
Regulations Relating to Habitat
Conservation Plans, Safe Harbor
Agreements and Candidate
Conservation Agreements With
Assurances

AGENCIES: Fish and Wildlife Service,
Department of the Interior.

ACTION: Final rule; affirmation.

SUMMARY: On June 17, 1999, the U.S.
Fish and Wildlife Service (Service)
published a final rule amending parts 13
and 17 of title 50 of the Code of Federal
Regulations (CFR). This rule created
regulations for the new Safe Harbor and
Candidate Conservation Agreements
with Assurances policies, and also
dictated when the permitting
requirements of Habitat Conservation
Plan (HCP), Safe Harbor Agreement
(SHA) and Candidate Conservation
Agreement with Assurances (CCAA)
permits, issued under the authority of
section 10 of the Endangered Species
Act of 1973, as amended (ESA), will
vary from the Service’s general part 13
permitting requirements. On February
11, 2000, we published a request for
additional public comment on seven
specific regulatory changes that altered
the applicability of 50 CFR part 13 to
permits for HCPs, SHAs and CCAAs.
Based on our review of the comments,

we have decided not to repropose any
of the amendments to part 13 or part 17.
DATES: Final rule published on June 17,
1999 remains effective.

ADDRESSES: Chief, Division of
Conservation and Classification, or
Chief, Division of Consultation, Habitat
Conservation Planning and Recovery,
U.S. Fish and Wildlife Service, 4401
North Fairfax Drive, Room 420,
Arlington, Virginia 22203 (Telephone
703/358-2171; Facsimile 703/358—
1735).

FOR FURTHER INFORMATION CONTACT:
Nancy Gloman, Chief, Division of
Conservation and Classification, U.S.
Fish and Wildlife Service (telephone
703/358-2171, facsimile 703/358-1735),
or Renne Lohoefener, Chief, Division of
Consultation, Habitat Conservation
Planning and Recovery, U.S. Fish and
Wildlife Service (telephone 703/358—
2171, facsimile 703/358-1735).
SUPPLEMENTARY INFORMATION:

Background

The Service administers a variety of
conservation laws that authorize the
issuance of certain permits for otherwise
prohibited activities. In 1974, we
published 50 CFR part 13 to consolidate
the administration of various permitting
programs. Part 13 established a uniform
framework of general administrative
conditions and procedures that would
govern the application, processing, and
issuance of all Service permits. We
intended that the general part 13
permitting provisions would apply to
the various Federal wildlife and plant
programs administered by the Service
and that the specific permitting
requirements applicable to each of these
programs would supplement rather than
replace the general part 13
requirements.

Subsequent to the 1974 publication of
part 13, we added many wildlife
regulatory programs to title 50 of the
CFR. For example, we added part 18 in
1974 to implement the Marine Mammal
Protection Act, modified and expanded
part 17 in 1975 to implement the ESA,
and added part 23 in 1977 to implement
the Convention on International Trade
in Endangered Species of Wild Fauna
and Flora (CITES). These parts
contained their own specific permitting
requirements in addition to the general
permitting provisions of part 13.

With respect to most of the programs
under the ESA, the combination of part
13’s general permitting provisions and
part 17’s specific permitting provisions
have worked well since 1975. However,
in three areas of emerging permitting
policy under the ESA, the general
approach of part 13 has turned out to be
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inappropriately constraining and
narrow. These three areas involve the
Habitat Conservation Planning, Safe
Harbor, and Candidate Conservation
Agreements with Assurances programs.

Congress amended section 10(a)(1) of
the ESA in 1982 to authorize incidental
take permits associated with HCPs.
Many HCP permits involve long-term
conservation commitments that run
with the affected land for the life of the
permit or longer. We negotiate such
long-term permits recognizing that a
succession of owners may purchase or
resell the affected property during the
term of the permit. The Service does not
view this system as a problem, where
the requirements of such permits run
with the land and successive owners
agree to the terms of the HCP. Property
owners similarly do not view this
arrangement as a problem so long as we
can easily transfer incidental take
authorization from one property owner
to the next.

In other HCP situations, the HCP
permittee may be a State or local agency
that intends to sub-permit or blanket the
incidental take authorization to
hundreds if not thousands of its
citizens. We do not view this activity as
a problem so long as the original agency
permittee abides by, and ensures
compliance with, the terms of the HCP.

The above HCP scenarios have not
been easily reconcilable with certain
sections of part 13. For example, 50 CFR
sections 13.24 and 13.25 generally
impose significant restrictions on right
of succession and transferability of
permits. While these restrictions are
well justified for most wildlife
permitting situations, they have
imposed inappropriate and unnecessary
limitations for HCP permits where the
term of the permit may be lengthy and
the parties to the HCP have foreseen the
desirability of simplifying sub-
permitting and permit transference from
one property owner to the next, or from
a State or local agency to citizens under
its jurisdiction.

Similar problems also could have
arisen in attempting to apply the general
part 13 permitting requirements to
permits issued under part 17 to
implement SHAs and CCAAs. A major
incentive for property owner
participation in the Safe Harbor or
Candidate Conservation Agreements
with Assurances programs is the long-
term certainty the programs provide,
including the certainty that the take
authorization will run with the land if
it changes hands and the new owner
agrees to be bound by the terms of the
original Agreement. Property owners
could have viewed the limitations in
several sections (e.g., sections 13.24 and

13.25) as impediments to the
development of these Agreements.

We promulgated revisions to parts 13
and 17 of the regulations that specify
the instances in which the specific
permit procedures for HCP, SHA, and
CCAA permits will differ from the
general part 13 permit procedures. We
published a proposed rule on June 12,
1997, (62 FR 32178) to change the
regulations at 50 CFR part 17 in order
to implement the new SHA and CCAA
policies and to revise the way in which
the part 13 regulations would apply to
the specific HCP, SHA, and CCAA
regulations. On June 17, 1999, we issued
a final rule (64 FR 32706) that created
regulations for the SHA and CCAA
policies, and changed the applicability
of parts of the general part 13 permit
regulations to the HCP, SHA, and CCAA
programs. We also published a notice on
September 30, 1999, (64 FR 52676) to
correct certain errors that appeared in
the final regulations. On February 11,
2000, we published a request for
additional public comment (65 FR 6916)
on the seven specific regulatory changes
that altered the applicability of part 13
to the HCP, SHA, and CCAA programs
and that were part of the June 17, 1999,
final rule. This document responds to
the additional public comments we
received as a result of the February 11,
2000, notice.

Summary of Comments Received

We received approximately 450
comments from individuals,
conservation groups, trade associations,
Federal, State and local agencies,
businesses, and private organizations in
response to our February 11, 2000,
request for additional comments on our
June 17, 1999, final rule. Because most
of these letters included similar
comments (more than 350 were form
letters received electronically), we
grouped the comments according to
issues. We further divided these issues
into two sets. The issues in the first set
deal with the June 17, 1999, final rule
as a whole. The issues in the second set
pertain to the individual sections of the
June 17, 1999, final rule and are
organized accordingly. In addition, we
received a number of comments,
including comments on the February 23,
1998, “No Surprises” final rule (63 FR
8859) itself and on the HCP program in
general. These comments are beyond the
scope of our request and we are not
responding to those comments as part of
this process. The following is a
summary of the relevant comments and
the Service’s responses.

General Issues

Issue 1: We received over 300
comments on the public notice process
associated with the June 17, 1999, final
rule. Most commenters appear to believe
that the February 11, 2000, request for
additional comments was in fact the
first opportunity for the public to
comment on the proposal to conform
the general permit regulations of part 13
to the HCP program. For example, many
of the commenters stated that they
viewed it to be ““‘a flagrant subversion of
the concept of public notice and
comment for the government to make
important final rule changes and
subsequently, many months later, solicit
public comment on them.”

Response 1: Although not within the
scope of the request for public
comments, we believe these comments
warrant a response because they
indicate a high level of confusion
concerning the nature of the February
11, 2000, notice seeking additional
public comment. We believe that we
have provided the public more than
adequate notice to review comment on
the June 17, 1999, final rule. The
February 11, 2000 request for public
comment was the second opportunity,
not the first, that the public had to
comment on changes to part 13
contained within our June 17, 1999,
final rule. We first proposed changes to
part 13 in order to conform part 13 with
the HCP program in June of 1997.

In the summary section of our June
12, 1997, proposed rule (62 FR 32178),
we stated, “in addition, the Service
proposes technical amendments to its
general regulations (50 CFR part 13)
which are applicable to all of its various
permitting programs. These proposed
revisions would clarify the application
of existing general permit conditions to
the permitting procedures associated
with Habitat Conservation Plans, Safe
Harbor Agreements and Candidate
Conservation Agreements issued under
section 10 of the Act.” The background
section of the June 12, 1997, proposed
rule went into great detail on the basis
for proposing changes to part 13 stating,
“in most instances, the combination of
part 13’s general permitting provisions
and part 17’s specific permitting
provisions have worked well since
1975. However, in three areas of
emerging permitting policy the ‘one size
fits all’ approach of part 13 is
inappropriately constraining and
narrow.” In the public comments
solicited section of the June 12, 1997,
proposed rule, we also specifically
requested comment on ‘“‘the proposed
regulatory changes to 50 CFR parts 13
and 17.” Our June 12, 1997, proposed
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rule would have dealt with the potential
for conflict between parts 13 and 17 by
providing in the scope section of the
part 13 (50 CFR 13.03) that the specific
provisions in the HCP, SHA and CCAA
regulations, and associated permits and
agreements, would control wherever
they were in conflict with the general
part 13 permitting regulations. In the
June 17, 1999, final rule, we chose to
make seven specific changes to parts 13
and 17 that removed the potential for
conflict, rather than to change the scope
of part 13. We view the final approach
as well within the scope of the initial
proposal and completely conforming to
the public notice requirements of the
Administrative Procedure Act.

Specific Issues

In our public notice of February 11,
2000, we sought additional public
comment on our specific changes to the
permitting regulations found in our June
17, 1999, final rule. The specific issues
we received are arranged according to
the relevant regulation with a summary
of the June 17, 1999, final rule changes.
Our responses to the issues raised are as
follows:

Section 13.21(b)(4)—Issuance of Permits

We revised the HCP permit issuance
criteria in sections 17.22(b)(2) and
17.32(b)(2) to except HCP permits from
section 13.21(b)(4) and also included a
similar provision in the SHA and CCAA
permit regulations (sections 17.22(c)(2)
and (d)(2) and 17.32(c)(2) and (d)(2)).
Section 13.21(b)(4) generally prevents
the Service from issuing a permit for an
activity that “potentially threatens a
wildlife or plant population.” However,
the specific issuance criteria for HCP,
SHA, and CCAA permits all require a
finding that the permit will “* * * not
appreciably reduce the likelihood of
survival and recovery of the species in
the wild.” See, for example, 50 CFR
17.22(b)(2)(1)(D).

Issue 2: We received four comments
specifically on the applicability of
section 13.21(b)(4). One commenter
opposed the revision, and three
commenters supported it. The comment
in opposition to the change believed
that it would shift the standard for
permit issuance from ““survival and
recovery” to “continued existence.”

Response 2: The old provision under
section 13.21(b)(4) was unnecessary and
potentially in conflict with the issuance
criteria for permits under the HCP, SHA,
and CCAA programs. The decision to
rely on the permit issuance criteria in
section 10 of the ESA instead of on part
13 has not changed our standard for
HCP permits. The provision in section
13.21(b)(4) predates the creation of the

HCP program by Congress in 1982.
Although the standard in section
13.21(b)(4), with its focus on “potential
threats to a wildlife population,” works
well for research permits, it is not well
suited to the HCP program which does
allow for incidental take in a population
if it is minimized and mitigated to the
maximum extent practicable. This
standard is also arguably inconsistent
with the species-focused statutory
issuance criteria created by the 1982
amendments to the ESA. Our June 17,
1999, final rule changes to parts
17.22(b)(2), (c)(2), (d)(2) and 17.32(b)(2),
(c)(2), and (d)(2) retain the criteria for
the issuance of permits associated with
an HCP, SHA, or CCAA as, among
others, “* * not appreciably reduce
the likelihood of survival and recovery.
* * %> Therefore, this standard for
these permits did not shift.

Section 13.23(b)—Amendment of
Permits

We revised section 13.23(b), which
generally reserves to the Service the
right to amend permits “‘for just cause
at any time.” The revision clarified that
the Service’s reserved right to amend
HCP, SHA, and CCAA permits must be
exercised consistently with the
assurances provided to permit holders
through the permits and regulations.

Issue 3: We received four comments
on the change to section 13.23(b). All
four commenters supported the change,
noting that the old provision was
arguably inconsistent with the “No
Surprises” final rule.

Response 3: We agree that the revision
removes a potential conflict between the
general provisions of part 13 and the
more specific permit regulations in part
17.

Sections 13.24 and 13.25—Right of
Succession by Certain Persons and
Transfer of Permits and Scope of Permit
Authorization

We revised sections 13.24 and 13.25
in order to expand and streamline the
process for permit succession or
transfer. We also revised section
13.25(d) to describe the circumstances
under which a person is considered to
be acting under the direct control of a
state or local governmental entity and
therefore is entitled to act under the
authority of an incidental take permit
issued to the state or local governmental
entity.

Issue 4: We received six comments on
the revisions to sections 13.24 and
13.25. Five of the comments voiced
support for the changes, noting that ease
of transferability will make the permit
more worthwhile to landowners. One
comment, on behalf of a number of local

governmental entities, raised two issues
concerning the revisions to section
13.25(d). This commenter felt that the
term ‘“‘under the jurisdiction” was vague
and suggested we use non-limiting
examples to indicate that any person
whose activities are subject to the
customary planning, permitting, and
regulatory activities of a local
government would be considered a
person “‘under the jurisdiction” of the
governmental entity for purposes of
section 13.25(d). This commenter also
felt that the use of the term “permit”
was problematic because local
governments sometimes operate in a
permitting capacity without actually
issuing a permit (e.g., resolutions,
“conditions” or ‘“‘requirements”’).

Response 4: The old provisions at
13.24 and 13.25 were justified for most
wildlife permitting situations, but not
for HCPs, SHAs, and CCAAs. These
agreements often involve substantial
long-term conservation commitments,
and we negotiate such agreements
recognizing that there may be
succession or transfer in land ownership
during the term of the permit.

We agree that any person whose
activities are subject to the customary
planning, permitting, and regulatory
activities of a state or local government
would be considered a person “under
the jurisdiction” of the governmental
entity for purposes of section 13.25(d).
We also believe that the second
qualifying statement that “the permit
provides that such persons may carry
out the authorized activity” sufficiently
narrows the scope of the transfer of take
authorization.

We do not believe that the “permit”
concept should be broadened to include
circumstances in which an individual
does not execute some type of document
with the Service or a local governmental
entity sponsoring an HCP. We
structured section 13.25(d) to
accommodate situations in which a
local government is not regulating an
activity through a local permit, but still
wants to sponsor a regional HCP permit
using a subpermitting process. In those
situations the local government must
still use some type of written instrument
to include individuals within the
permit’s coverage, in accordance with
the implementing agreement for the
HCP. We, therefore, do not view the
current language in section 13.25(d) as
posing the problem raised by the
comment.

Issue 5: Another commenter believed
that the emphasis in section 13.25(d) on
local governments meant that private
conservation banks would not be
allowed. The commenter recommended
that this section be changed to allow
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private entities to pass on the take
authorization of a permit to individuals
who purchase conservation bank
credits.

Response 5: We designed section
13.25(d) to provide a process for local
governments to assist with HCP
implementation on a regional basis
through the exercise of local land use
authority. We do not view section
13.25(d) as prohibiting private
conservation banks in any way, but we
also do not view it as the appropriate
regulatory provision to convey take
authorization to purchasers of
conservation bank credits. The current
regulatory framework provides
flexibility on how permits should be
structured around conservation banks
and we believe this issue can be
addressed through the development of
policy on conservation banking instead
of through regulatory revisions.

Issue 6: One commenter objected that
the new requirements for permit transfer
required more for SHAs than the Safe
Harbor policy did. The commenter
specifically pointed to the requirement
for a “joint submission” by the current
and prospective landowner instead of
the simpler requirement for a new
landowner on their own to simply
express an interest in continuing with
the SHA.

Response 6: We agree with the
commenter that it would be an odd
result if it were easier to apply for a
SHA than to transfer an existing
agreement during the purchase of
property. We do not believe that the
changes to section 13.25 make it more
difficult to transfer an existing permit
than to apply for a new one. We also do
not believe that the requirement set
forth in section 13.25 for a “joint
submittal”” on the part of the old and
new landowners is particularly onerous.
The original landowner needs to
provide some sort of communication to
the Service in order to inform us of that
landowner’s desire to terminate the
agreement. The new landowner would
similarly be providing the Service with
an indication of whether they seek to
continue the SHA of their predecessor
or not. We do not believe it will be
difficult for the two entities to provide
a joint submittal when the intent is to
carry on the SHA. We will continue to
track this issue as we gain experience
with the Safe Harbor program and will
consider modifications to the program
in the future should the requirement for
a “‘joint submittal” prove troublesome.

Section 13.26—Discontinuance of
Permit Activity

In the June 17, 1999, final rule, we
added a new subparagraph (7) to

sections 17.22(b) and 17.32(b) to make
clear that HCP permittees remain
responsible for mitigation required
under the terms of their permits even
after surrendering their permits. The
general provision on permit surrender at
section 13.26 did not address this issue.
The new provisions made it clear that
any mitigation owed for take occurring
prior to permit surrender would still be
required after the permit was
surrendered.

Issue 7: We received three comments
on the addition of subparagraph (7) to
sections 17.22(b) and 17.32(b). Two of
the commenters supported the new
provision addressing post termination
mitigation, finding that it was a
reasonable way to address the issue.
One commenter did not favor the
provision and suggested it was unfair to
the permittee to be asked for mitigation
after the permit has been surrendered or
revoked.

Response 7: We have limited the
requirement for post termination
mitigation to those situations in which
the take has occurred prior to permit
surrender, but the mitigation that was
agreed to has not been completed. In
order to obtain a permit, the HCP must
include measures that minimize and
mitigate the anticipated impacts and
ensure that adequate funding for the
plan will be provided. In addition, the
HCP must not appreciably reduce the
likelihood of survival and recovery of
the species to be permitted. With the
issuance of the permit the Service
makes a finding that the HCP has met
the issuance criteria based on the
assumption that the implementation of
the operating conservation program will
offset the proposed impacts. Therefore,
we believe it is fair to require the
permittee to complete mitigation for
take that has already occurred.

Section 13.28a—Permit Revocation

We modified the permit revocation
criteria in section 13.28(a) to provide
that the section 13.28(a)(5) criterion
shall not apply to HCP, SHA, and CCAA
permits. We determined that it would be
more appropriate to refer instead to the
statutory issuance criterion in 16 U.S.C.
1539(a)(2)(B)(iv) that prohibits the
issuance of a permit unless the Service
finds the permit will not appreciably
reduce the likelihood of survival and
recovery of the species. We, therefore,
included in the HCP regulations a
provision (sections 17.22(b)(8) and
17.32(b)(8)) that allows a permit to be
revoked if continuing the permitted
activity would be inconsistent with 16
U.S.C. 1539(a)(2)(B)(iv) and the
inconsistency had not been remedied in
a timely fashion. We also included

similar provisions for SHA and CCAA
permits (sections 17.22(c)(7) and (d)(7),
and sections 17.32(c)(7) and (d)(7)).

Issue 8: We received numerous
comments on the provisions addressing
permit revocation. The comments
ranged widely, but generally fell into
two categories, one of which is that the
agency did not go far enough with the
revocation provision and the other is
that the agency went too far with the
revocation provision. With respect to
comments objecting because the
revocation provision did not go far
enough, many of the commenters stated
that they did not see any reason why the
old provision in section 13.28(a) should
be replaced with a standard they viewed
as less protective. These commenters
also stated that the revocation provision
should have mandatory language like
the word “‘shall” to indicate that
revocation is not discretionary. Many
commenters questioned why the Service
should have to step in at public expense
to remedy jeopardy situations before a
permit can be revoked. Some questioned
what the standard “in a timely fashion”
means. One commenter suggested that
the revocation provision also contain a
reference to adverse modification of
critical habitat, while another
commenter recommended that the word
“jeopardy” be used instead of
“appreciable reduction in likelihood of
survival and recovery’’ because the
commenter viewed “jeopardy’ to be a
higher standard.

With respect to comments expressing
concern that the Service has gone too
far, we received a number of comments
stating that the revocation provision
undermined the “No Surprises” rule.
These commenters strongly opposed
any further expansion of the revocation
provision and suggested further
expansion would be contrary to
congressional intent. A number of
commenters requested that the Service
reaffirm the principles of “No
Surprises” and noted that revocation
should be “an action of last resort.”
Another commenter requested that we
limit revocation to instances where the
permittee is not in compliance with the
permit or, at a minimum, add to the
revocation provision a statement to
indicate that the burden is on the
agency to establish that the conditions
for revocation exist. Another commenter
stated that the revocation provision is
not applicable to the Safe Harbor
context and that Safe Harbor revocation
should be limited to instances where the
permittee is not in compliance or has
refused efforts to salvage animals or to
sell land at fair market value.

Response 8: We believe that it is
inappropriate to have a standard for
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revocation of a permit that is different
from the standard for issuing the permit
in the first place. When Congress
amended the ESA in 1982 to create the
HCP permit program, it clearly
indicated that the relevant focus would
be at the species level. Section
13.28(a)(5) predates the 1982
amendments and focuses only on the
wildlife population in the permitted
area. We therefore believe that it is
appropriate to replace section
13.28(a)(5) with a provision that more
accurately reflects the congressional
intent behind the 1982 amendments.
The new revocation provision
established in sections 17.22 and 17.32
is written in a manner that indicates
when revocation is not permissible
instead of when it is. As a result, the
suggestion that the word “may” be
changed to “shall” is not practical. In
addition, decisions involving permit
revocation are fact-intensive and will
require the exercise of discretion on the
part of the agency. It is therefore
questionable whether permit revocation
standards can be described as being
mandatory versus discretionary.

In the February 23, 1998, “No
Surprises” final rule, we provided the
rationale for committing the agency to
step in and attempt to remedy jeopardy
situations in cases where the permittee
is in full compliance with the permit
and has a properly implemented
conservation plan in place. In exchange
for assurances, the HCP permittee has
agreed to undertake extensive planning
and to include contingencies to address
changed circumstances. This
requirement does not exist in other
Federal permitting programs. We
believe it is fair, therefore, to commit
the agency to step in and address
unforeseen circumstances in the very
rare circumstance that this will be
required.

Because each HCP is so case-specific
it is not possible to indicate what
remedying the jeopardy situation in “a
timely fashion” means in all instances.
Whether a response can be deemed
timely or not will depend on highly
fact-specific issues, including the
species involved and the source of the
problem.

We do not see the need to add a
reference to adverse modification of
critical habitat or to use the word
“jeopardy’’ in the revocation provisions.
Instead we view it to be preferable to
simply reference the statutory permit
issuance criterion. Although one
commenter viewed the terms
“jeopardy” and “appreciable reduction
of survival and recovery” to mean two
different things, we view the terms to be
synonymous, and in fact the agency’s

definition of “jeopardy” is to “reduce
appreciably the likelihood of both the
survival and recovery of a listed species
in the wild.”

As we stated in our notice of February
11, 2000, “‘the Service is firmly
committed, as required by the “No
Surprises” final rule, to utilizing its
resources to address any such
unforeseen circumstances,” and we
view the revocation provision as
available “as a last resort in the narrow
and unlikely situation in which an
unforeseen circumstance results in
likely jeopardy to a species covered by
the permit and the Service as not been
successful in remedying the situation
through other means.” (65 FR 6916,
6918). We further view the likelihood of
the revocation provision applying in the
Safe Harbor context to be extremely
remote and likely to occur only in the
limited circumstances described by the
commenter. Because the revocation
provision is based on a biological
situation and therefore applies to more
situations than those in which the
permittee is in non-compliance, we
decline to narrow the provision as
requested by one commenter. We
believe that the current revocation
provision is consistent with
congressional intent and strikes the
right balance between the need for
permittee certainty and the need to
avoid jeopardy to the species covered by
the permit. We also believe that existing
regulatory provisions, both in part 13
and the “No Surprises” final rule,
adequately detail the agency’s burden in
permit revocation contexts and that
there is, therefore, no need to add the
suggested process changes to the
revocation provision.

Section 13.50—Acceptance of Liability

We revised section 13.50 to allow
more flexibility where the permittee is
a State or local governmental entity and
has thus taken a leadership role and is
assisting in implementation of the
permit program. In this limited
situation, the governmental permittee
would not be liable for activity
conducted by sub-permittees under the
authority of the permit issued to the
governmental entity.

Issue 9: We received one comment in
support of the change to section 13.50.
The commenter noted that the change to
limit the liability of State and local
governments that hold master permits
would encourage greater regional HCP
planning.

Response 9: We agree and believe that
the revision to section 13.50 is
warranted. In large regional plans, the
local jurisdiction largely administers the
implementation of the HCP. In doing so,

the local jurisdiction extends the
incidental take authority of their permit
to other non-Federal entities
undertaking activities in accordance
with the HCP. We believe it is those
entities that should be responsible for
their actions involving implementation
of the HCP and incidental take permit,
rather than the governmental entity that
holds the master permit.

Sections 17.22(c)(5), (d)(5) and
17.32(c)(5), (d)(5)—Assurances Provided
to the Permittee in the Case of Changed
or Unforeseen Circumstances

We extended the “No Surprises”
assurances that apply to HCP permits to
SHA and CCAA permits. We did this by
adding a new subparagraph (5) to
sections 17.22(c) and (d) and 17.32(c)
and (d).

Issue 10: We received two comments
supporting the addition of assurances to
the SHA and CCAA programs.

Response 10: Many landowners
would be willing to manage their lands
voluntarily to benefit fish, wildlife, and
plants, especially those in decline,
provided that they are not subjected to
additional regulatory restrictions as a
result of their conservation efforts.
Therefore, we agree that when a
landowner voluntarily implements the
provisions of a SHA or CCAA, in
accordance with the respective
standards of those programs, the
landowner should receive assurances
that we will not require any additional
conservation measures without their
consent.

Summary

After careful review of all of the
comments received, we have
determined that none of the comments
revealed problems with the current
regulatory framework that would
warrant a reproposal of the permit
regulation changes. Based on our review
of the comments, we believe that the
changes to the permit regulations
effectively achieve the goal of
conforming part 13 to the more recently
created permit programs for HCPs,
SHAs, and CCAAs and that they strike
the proper balance. Accordingly, we
have decided not to repropose any of
the amendments to part 13 or part 17.

Authority
The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).
Dated: January 10, 2001.
Jamie R. Clark,
Director, Fish and Wildlife Service.
[FR Doc. 01-1483 Filed 1-19-01; 8:45 am]
BILLING CODE 4310-55-P
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purpose of these notices is to give interested
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rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 300 and 319

[Docket No. 93—131-1]

Importation of Mangoes From the
Philippines

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations governing the
importation of fruits and vegetables to
allow the importation of mangoes from
Guimaras Island in the Republic of the
Philippines, subject to inspection and
the completion of a prescribed vapor
heat treatment. We believe that this
action is warranted because there
appears to be no significant pest risk
associated with the importation of
mangoes from Guimaras Island in the
Philippines under these circumstances.
This action would relieve restrictions on
the importation of mangoes from the
Philippines without presenting a
significant risk of introducing plant
pests into the United States.

DATES: We invite you to comment on
this docket. We will consider all
comments that we receive by March 23,
2001.

ADDRESSES: Please send four copies of
your comment (an original and three
copies) to:

Docket No. 93—131-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 93-131-1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue,
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except

holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Paul Gadh, Import Specialist,
Phytosanitary Issues Management Team,
PPQ, APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6799.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR 319.56
through 319.56-8 (referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and dissemination of plant pests that are
new to or not widely distributed within
the United States.

Currently, the regulations do not
allow the importation of mangoes from
the Philippines. However, the Republic
of the Philippines Department of
Agriculture (RPDA) has requested that
the Animal and Plant Health Inspection
Service (APHIS) allow mangoes from
the Philippine island of Guimaras to be
imported into the United States.

Several plant pests, including the
mango seed weevil (Sternochetus
mangiferae) and fruit flies of the genus
Bactrocera are known to attack mangoes
in the Philippines. If introduced into the
United States, these pests would present
a serious threat to domestic fruit crops.
We are proposing to allow mangoes to
be imported from Guimaras Island in
the Philippines under conditions
designed to mitigate the risk of plant
pest introduction. The provisions for the
importation of mangoes from the
Philippines would be set out in a new
section, § 319.56-2ii, which is
explained below.

Limitation of Origin

As stated in paragraph (a) of the
proposed regulations, we would allow
only mangoes grown on the island of
Guimaras, which is free of the mango

seed weevil, to be imported into the
United States. The regulations in

§ 319.56—2(e) contain provisions for the
importation of a fruit or vegetable from
a definite area or district of the country
of origin that has been found free from
certain injurious insects that attack the
fruit or vegetable, provided that all other
injurious insects that attack the fruit or
vegetable in the area or district of the
country of origin have been eliminated
from the fruit or vegetable by treatment
or any other procedures that may be
prescribed by the Administrator. In the
case of the Philippines, ongoing surveys
conducted by the RPDA’s Bureau of
Plant Industry have established that the
island of Guimaras is free from
infestations of mango seed weevil.
Additionally, the Government of the
Philippines has adopted and is
enforcing requirements that establish
Guimaras as a quarantined area for
mangoes in order to prevent the mango
seed weevil and other injurious insects
from being introduced onto the island
from other areas of the Philippines or
the world. APHIS has determined that
those requirements are at least
equivalent to those requirements
imposed under the regulations to
prevent the introduction into the United
States and interstate spread of injurious
insects. Finally, as required by § 319.56—
2(£)(3), the RPDA has submitted to
APHIS written detailed procedures for
the conduct of surveys and the
enforcement of requirements to prevent
the introduction of injurious insects
onto Guimaras. (Additional information
regarding the establishment and
maintenance of the mango seed weevil-
free status of Guimaras Island may be
obtained from the person listed under
FOR FURTHER INFORMATION CONTACT.)

Treatment and APHIS Inspection

Because the island of Guimaras has
not been found to be free of fruit flies
of the genus Bactrocera, paragraph (b) of
the proposed regulations would require
that the mangoes be treated in
accordance with the Plant Protection
and Quarantine (PPQ) Treatment
Manual, which is incorporated by
reference into the Code of Federal
Regulations at 7 CFR 300.1. Specifically,
the mangoes would have to be subjected
to vapor heat treatment to prevent the
introduction of Bactrocera spp. fruit
flies into the United States. The vapor
heat treatment, which would have to be
conducted in the Philippines under the
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supervision of an APHIS inspector,
would be conducted as follows:

o Size the fruit before treatment.
Place temperature probes in the centers
of several fruits.

¢ Raise the fruit pulp temperature to
46 °C (115 °F) until the fruit reaches that
temperature. Hold temperature at 46 °C
(115 °F) for 10 minutes.

The vapor heat treatment described
above has been determined by the U.S.
Department of Agriculture’s (USDA’s)
Agricultural Research Service to be
adequate to provide quarantine security
against the two fruit fly species of
concern, Bactrocera occipitalis and B.
philippensis. As part of this proposed
rule, we would update the PPQ
Treatment Manual to prescribe the
vapor heat treatment described above
for mangoes from the Philippines.
Mangoes treated in this manner would
present an insignificant risk of
introducing fruit flies of the genus
Bactrocera into the United States.
Further, pest risk analyses ! conducted
by APHIS have determined that any
other injurious insects that might be
carried by mangoes from Guimaras
would be readily detectable by an
inspector. Therefore, paragraph (c) of
the proposed regulations would state
that the mangoes are also subject to
inspection and disinfection at the port
of first arrival in the United States, as
provided in § 319.56—6 of the
regulations.

Box Labeling

In addition to the pest-free area and
treatment requirements discussed
above, paragraph (d) of the proposed
regulations would also require that each
box of mangoes imported into the
United States from the Philippines be
marked in accordance with §319.56—
2(g) of the regulations. Specifically, each
box of mangoes would have to be clearly
labeled with the following information:

® The name of the orchard or grove
of origin, or the name of the grower;

® A statement that the mangoes were
produced on the island of Guimaras,
Republic of the Philippines; and

® The type and amount of fruit it
contains.

Paragraph (g) of § 319.56-2 requires
such box labeling for each box of fruit
or vegetables that, like the mangoes that
are the subject of this proposed rule, are
imported into the United States in
accordance with §319.56-2(e)(3) or
(e)(4).

1Information regarding these analyses may be
obtained from the person listed under FOR FURTHER
INFORMATION CONTACT.

Phytosanitary Certificate

Paragraph (e) of the proposed
regulations would require each
shipment of mangoes to be accompanied
by a phytosanitary certificate issued by
the RPDA that contains additional
declarations stating that the mangoes
were grown on the island of Guimaras
and have been treated for fruit flies of
the genus Bactrocera in accordance with
the PPQ Treatment Manual. The
phytosanitary certificate would serve as
RPDA’s official confirmation that the
origin and treatment requirements of the
regulations had been met.

Trust Fund Agreement

We are proposing that APHIS’
participation in the treatment and
inspection activities in the Philippines
that would be required for the
importation of mangoes be contingent
upon the RPDA entering into a trust
fund agreement with APHIS. Under
paragraph (f) of the proposed
regulations, the trust fund agreement
would require the RPDA to pay, in
advance of each shipping season, all
costs that APHIS estimates that it will
incur in providing the necessary
services in the Philippines during that
shipping season. Such costs would
include administrative expenses and all
salaries (including overtime and the
Federal share of employee benefits),
travel expenses (including per diem
expenses), and other incidental
expenses incurred by the inspectors in
performing the services.

The trust fund agreement would
require the RPDA to deposit a certified
or cashier’s check with APHIS for the
amount of those costs, as estimated by
APHIS. If the deposit is not sufficient to
meet all costs incurred by APHIS, the
agreement would further require that
the RPDA deposit with APHIS a
certified or cashier’s check for the
amount of the remaining costs, as
determined by APHIS, before any
additional mangoes would be treated or
inspected. After a final audit at the
conclusion of each shipping season, any
overpayment of funds would be
returned to the RPDA or held on
account until needed, at the RPDA’s
option.

Department Not Responsible for
Damage

Paragraph (g) of the proposed
regulations would explain that,
although the treatments for mangoes
prescribed in the PPQ Treatment
Manual are judged from experimental
tests to be safe, the USDA is not
responsible for any damage that might

be sustained by the mangoes as a result
of the prescribed treatment.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

This proposed rule would amend the
regulations governing the importation of
fruits and vegetables by allowing, under
certain conditions, the importation of
mangoes from the Philippines into the
United States.

Analysis

Nearly all of the mangoes consumed
in the United States are imported, and
the quantity of imported mangoes has
grown steadily and rapidly in recent
years. Over the 5-year period 1995
through 1999, mango imports increased
at an annual rate of about 9 percent
(table 1). During this same period, the
average value of imported mangoes fell
from about $0.85 per kg to about $0.65
per kg. These data suggest a high level
of market competition among those
countries supplying mangoes to the U.S.
market.

TABLE 1.—QUANTITY AND VALUE OF
U.S. MANGO IMPORTS, 1995-1999

Year Metric tons VaIuI%r(llg) mil-
1995 ... 141,673 $121.01
1996 ...... 171,349 103.81
1997 ...... 186,530 119.07
1998 ... 197,587 132.43
1999 ...... 218,941 142.99

Source: USDA, National Agricultural Statis-
tics Service.

Mexico is the source of most U.S.
mango imports, supplying between 75
percent and 85 percent in each of the 5
years between 1995 and 1999. Other
major sources are Brazil, Ecuador, and
Peru.

U.S. production of mangoes has
primarily been in southern Florida, with
a smaller quantity grown in Hawaii and
a negligible amount produced in
California. According to the 1997
Census of Agriculture, there were 218
mango farms in Florida, 171 in Hawaii,
and 2 in California. The total domestic
harvest that year was about 2,829 metric
tons, of which about 97 percent was
produced in Florida and about 3 percent
produced in Hawaii. There are no U.S.
mango exports.

Florida’s mango producers suffered a
severe setback in 1992, when Hurricane
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Andrew destroyed many of the trees.
According to the Florida Agricultural
Statistics Service, bearing acres fell from
2,500 in 1992 to 1,400 in 1993. Yields
have also declined sharply, from 160
bushels per acre in 1992 to 71 bushels
per acre in 1997, due in part to bloom
and disease problems at fruit set.
Consequently, the value of Florida’s
mango production in 1997, $1.45
million, was only one-third of the value
of production in 1992, $4.28 million.

The Florida Agricultural Statistics
Service has not reported on mango
production since 1997, a reflection of
the industry’s decline. Little of the
State’s crop now enters the national
market to compete with fresh fruit
imports. Most of the production is either
consumed fresh within Florida or is
processed into chutney or other
products.

The quantity of mangoes expected to
be imported from Guimaras Island is not
known. In 1993, about 3,000 metric tons
were reportedly produced there. If all of
the island’s 1993 production were
exported to the United States, it would
represent an amount similar to what
was harvested domestically in 1997 (the
most recent year for which U.S.
production data are available). However,
given the large quantity of mangoes
imported from Mexico and other
countries, 3,000 metric tons represent
only about 1.6 percent of what the U.S.
supply was in 1997, and an even
smaller proportion of today’s supply;
between 1997 and 1999, U.S. mango
imports increased by more than 17
percent.

The Regulatory Flexibility Act
requires that agencies consider the
economic effects of their rules on small
entities. Whether affected entities may
be considered small depends on their
annual gross receipts. Annual receipts
of $500,000 or less is the small entity
criterion set by the Small Business
Administration for establishments
primarily engaged in ‘“‘other noncitrus
fruit farming” (NAICS code 111339).
Most, if not all, mango producers in the
United States are small entities.

Conclusion

U.S. mango imports dwarf domestic
production. Mango imports during the
late 1990’s expanded annually by
amounts several times greater than the
quantity likely to be imported from
Guimaras Island. It is reasonable to
assume that the growth in U.S. mango
imports will continue, with Guimaras
Island but one more foreign source. We
do not expect that the economic effects
of this proposed rule on U.S. entities,
large or small, would be significant.

The proposed importation of mangoes
from Guimaras Island is not expected to
significantly affect U.S. mango
producers. The amount imported will be
very small compared to current import
levels. Moreover, much of Florida’s
harvest (the source of 97 percent of
domestic production in 1997) is
consumed within that State or is
processed into chutney and other
products; these markets are unlikely to
be affected by the availability of an
additional source of imported fresh
mangoes.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule would allow
mangoes to be imported into the United
States from the Philippines. If this
proposed rule is adopted, State and
local laws and regulations regarding the
importation of fruits and vegetables
under this rule would be preempted
while the mangoes are in foreign
commerce. Mangoes are generally
imported for immediate distribution and
sale to the consuming public, and
would remain in foreign commerce until
sold to the ultimate consumer. The
question of when foreign commerce
ceases in other cases must be addressed
on a case-by-case basis. If this proposed
rule is adopted, no retroactive effect will
be given to this rule, and this rule will
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
the Office of Management and Budget
(OMB). Please send written comments
to the Office of Information and
Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please state that your comments
refer to Docket No. 93—-131-1. Please
send a copy of your comments to: (1)
Docket No.93-131-1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238,
and (2) Clearance Officer, OCIO, USDA,
room 404-W, 14th Street and
Independence Avenue SW.,
Washington, DC 20250. A comment to
OMB is best assured of having its full

effect if OMB receives it within 30 days
of publication of this proposed rule.

This proposed rule would amend the
regulations governing the importation of
fruits and vegetables to provide for the
importation into the United States of
mangoes grown on Guimaras Island in
the Philippines under conditions
designed to prevent the introduction
into the United States of plant pests.
The proposed program for the
importation of mangoes from Guimaras
Island would require the use of box
marking to indicate the origin of the
fruit, phytosanitary certificates to
confirm that the fruit has been grown
and treated in accordance with the
conditions set forth in the regulations,
and a trust fund agreement between the
RPDA and APHIS to cover the Agency’s
participation in the treatment and
inspection activities in the Philippines
that would be required for the
importation of mangoes.

We are soliciting comments from the
public (as well as affected agencies)
concerning our proposed information
collection and recordkeeping
requirements. These comments will
help us:

(1) Evaluate whether the proposed
information collection is necessary for
the proper performance of our agency’s
functions, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the proposed
information collection, including the
validity of the methodology and
assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond (such as through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology; e.g., permitting
electronic submission of responses).

Estimate of burden: Public reporting
burden for this collection of information
is estimated to average 1 hour per
response.

Respondents: Philippine plant
protection officials; mango producers
and packinghouses on Guimaras Island,
Philippines.

Estimated annual number of
respondents: 20.

Estimated annual number of
responses per respondent: 2.

Estimated annual number of
responses: 40.

Estimated total annual burden on
respondents: 40 hours.

Copies of this information collection
can be obtained from Mrs. Celeste



Federal Register/Vol. 66, No. 14/Monday, January 22, 2001/Proposed Rules

6491

Sickles, APHIS’ Information Collection
Coordinator, at (301) 734—7477.

List of Subjects
7 CFR Part 300

Incorporation by reference, Plant
pests and diseases, Quarantine.

7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Incorporation by reference,
Nursery Stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, we propose to amend
title 7, chapter III, of the Code of Federal
Regulations as follows:

PART 300—INCORPORATION BY
REFERENCE

1. The authority citation for part 300
would continue to read as follows:

Authority: Title IV, Pub. L. 106224, 114
Stat. 438, 7 U.S.C. 7701-7772; 7 CFR 2.22,
2.80, and 371.3.

2.In §300.1, paragraph (a), the
introductory text would be revised to
read as follows:

§300.1 Materials incorporated by
reference.

(a) Plant Protection and Quarantine
Treatment Manual. The Plant Protection
and Quarantine Treatment Manual,
which was reprinted November 30,
1992, and includes all revisions through
[date], has been approved for
incorporation by reference in 7 CFR
chapter III by the Director of the Office
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

* * * * *

PART 319—FOREIGN QUARANTINE
NOTICES

3. The authority citation for part 319
would continue to read as follows:

Authority: Title IV, Pub. L. 106-224, 114
Stat. 438, 7 U.S.C. 7701-7772; 7 U.S.C. 450;
21 U.S.C. 136 and 136a; 7 CFR 2.22, 2.80, and
371.3.

4. A new § 319.56-2ii would be added
to read as follows:

§319.56-2ii Administrative instructions:
conditions governing the entry of mangoes
from the Philippines.

Mangoes (fruit) (Mangifera indica)
may be imported into the United States
from the Philippines only under the
following conditions:

(a) Limitation of origin. The mangoes
must have been grown on the island of
Guimaras, which the Administrator has
determined meets the criteria set forth
in §319.56-2(e)(4) and § 319.56-2(f)

with regard to the mango seed weevil
(Sternochetus mangiferae).

(b) Treatment. The mangoes must be
subjected to vapor heat treatment for
fruit flies of the genus Bactrocera in
accordance with the Plant Protection
and Quarantine Treatment Manual,
which is incorporated by reference at
§300.1 of this chapter. The treatment
must be conducted in the Philippines
under the supervision of an inspector.

(c) APHIS inspection. Mangoes from
the Philippines are subject to inspection
under the direction of an inspector,
either in the Philippines or at the port
of first arrival in the United States.
Mangoes inspected in the Philippines
are subject to reinspection at the port of
first arrival in the United States as
provided in § 319.56-6.

(d) Labeling. Each box of mangoes
must be clearly labeled in accordance
with § 319.56—2(g).

(e) Phytosanitary certificate. Each
shipment of mangoes must be
accompanied by a phytosanitary
certificate issued by the Republic of the
Philippines Department of Agriculture
that contains additional declarations
stating that the mangoes were grown on
the island of Guimaras and have been
treated for fruit flies of the genus
Bactrocera in accordance with the Plant
Protection and Quarantine Treatment
Manual.

(f) Trust Fund Agreement. Mangoes
that are treated or inspected in the
Philippines may be imported into the
United States only if the Republic of the
Philippines Department of Agriculture
(RPDA) has entered into a trust fund
agreement with APHIS. That agreement
requires the RPDA to pay, in advance of
each shipping season, all costs that
APHIS estimates it will incur in
providing inspection services in the
Philippines during that shipping season.
Those costs include administrative
expenses and all salaries (including
overtime and the Federal share of
employee benefits), travel expenses
(including per diem expenses), and
other incidental expenses incurred by
APHIS in performing these services. The
agreement requires the RPDA to deposit
a certified or cashier’s check with
APHIS for the amount of those costs, as
estimated by APHIS. If the deposit is not
sufficient to meet all costs incurred by
APHIS, the agreement further requires
the RPDA to deposit with APHIS a
certified or cashier’s check for the
amount of the remaining costs, as
determined by APHIS, before any more
mangoes will be treated or inspected in
the Philippines. After a final audit at the
conclusion of each shipping season, any
overpayment of funds would be
returned to the RPDA or held on

account until needed, at the RPDA’s
option.

(g) Department not responsible for
damage. The treatments for mangoes
prescribed in the Plant Protection and
Quarantine Treatment Manual are
judged from experimental tests to be
safe. However, the Department assumes
no responsibility for any damage
sustained through or in the course of
such treatment.

Done in Washington, DG, this 16th day of
January 2001.

Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 01-1655 Filed 1-19-01; 8:45 am]
BILLING CODE 3410-34-U

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 1
[Docket No. 99—-087-2]

Licensing and Inspection
Requirements for Dealers of Dogs
Intended for Hunting, Breeding, or
Security Purposes

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of extension of comment
period.

SUMMARY: We are extending the
comment period for our proposed rule
to amend the Animal Welfare
regulations to reflect our policy of
regulating wholesale dealers of dogs
intended for hunting, breeding, or
security purposes. This action will
allow interested persons additional time
to prepare and submit comments.

DATES: We invite you to comment on
Docket No. 99-087-1. We will consider
all comments that we receive by April
3, 2001.

ADDRESSES: Please send four copies of
your comment (an original and three
copies) to: Docket No. 99-087-1,
Regulatory Analysis and Development,
PPD, APHIS, Suite 3C03, 4700 River
Road, Unit 118, Riverdale, MD 20737-
1238.

Please state that your comment refers
to Docket No. 99-087—1.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
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holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Jerry DePoyster, Senior Veterinary
Medical Officer, Animal Care, APHIS,
4700 River Road Unit 84, Riverdale, MD
20737-1234; (301) 734—7586.
SUPPLEMENTARY INFORMATION:

Background

On December 4, 2000, we published
in the Federal Register (65 FR 75635—
75637, Docket No. 99-087—1) a proposal
to amend the Animal Welfare
regulations to require that only
wholesale dealers of hunting, breeding,
and security dogs be licensed and
inspected. This change would be
reflected in the definition for ““dealer”
in 9 CFR 1.1. This action would bring
our regulations into accord with our
policy to regulate wholesale dealers of
hunting, breeding, and security dogs.

Comments on the proposed rule were
required to be received on or before
February 2, 2000. We are extending the
comment period on Docket No. 99-087—
1 for an additional 60 days. This action
will allow interested persons additional
time to prepare and submit comments.

Authority: 7 U.S.C. 2131-2159; 7 CFR 2.22,
2.80, and 371.7.

Done in Washington, DC, this 16th day of
January 2001.
Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 01-1654 Filed 1-19-01; 8:45 am]
BILLING CODE 3410-34-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE164; Notice No. 23—01-01—
SC]

Special Conditions: Ayres Corporation,
Model LM 200, “Loadmaster” Cargo
and Baggage Compartment Fire
Protection

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Ayres Corporation,
Model LM 200 “Loadmaster” airplane.
This airplane will have a novel or
unusual design feature(s) associated
with all-cargo and combination cargo/
passenger (COMBI) interior
configurations. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for these design features. These
proposed special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Comments must be received on
or before February 21, 2001.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Regional
Counsel, ACE-7, Attention: Rules
Docket, Docket No. CE164, 901 Locust,
Room 506, Kansas City, Missouri 641086,
or delivered in duplicate to the Regional
Counsel at the above address.
Comments must be marked: CE164.
Comments may be inspected in the
Rules Docket weekdays, except Federal
holidays, between 7:30 a.m. and 4:00
p.m.

FOR FURTHER INFORMATION CONTACT: Les
Taylor, Federal Aviation
Administration, Aircraft Certification
Service, Small Airplane Directorate,
ACE-111, 901 Locust, Room 301,
Kansas City, Missouri, 816—329-4134,
fax 816—329—4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of these
proposed special conditions by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator. The proposals described
in this notice may be changed in light
of the comments received. All
comments received will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include with those comments a
self-addressed, stamped postcard on

which the following statement is made:
“Comments to CE164.” The postcard
will be date stamped and returned to the
commenter.

Background

On April 16, 1996, Ayres Corporation,
P.O. Box 3090, Albany, Georgia 31708—
3090, applied for a commuter category,
all-cargo type certificate for their new
Model LM 200. In May 1997, they
reapplied for passenger and COMBI
interior configurations. The Model LM
200 airplane is a nine-passenger, twin-
engine airplane. The LM 200 will have
all-cargo and COMBI versions.

The Model LM 200 all-cargo and
COMBI airplanes are considered a novel
design and were not considered when
those airworthiness standards were
promulgated. The FAA has determined
that the existing regulations do not
provide adequate or appropriate safety
standards for cargo and baggage
compartment fire protection in these
versions of the LM 200. In order to
provide a level of safety that is
equivalent to that afforded to occupants
of the passenger version, additional
airworthiness standards, in the form of
additional special conditions, are
necessary.

Type Certification Basis

Under the provisions of 14 CFR
§21.17, Ayres Corporation must show
that the Model LM 200 meets the
applicable provisions of 14 CFR part 23
as amended by Amendments 23—1
through 23-53, effective April 30, 1998,
and any exemptions, equivalent level of
safety findings and special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 23) do not contain adequate or
appropriate safety standards for the
Ayres Corporation Model LM 200
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

In addition to the applicable
airworthiness regulations and special
conditions, the Model LM 200 must
comply with the part 23 fuel vent and
exhaust emission requirements of 14
CFR part 34, the noise certification
requirements of 14 CFR part 36, and the
FAA must issue a finding of regulatory
adequacy pursuant to Section 611 of
Public Law 92-574, the “Noise Control
Act of 1972.”

Special conditions, as appropriate, as
defined in §11.19, are issued in
accordance with §11.38, and become
part of the type certification basis in
accordance with §21.17(a)(2).

Special conditions are initially
applicable to the model for which they
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are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

The Model LM 200 will incorporate
the following novel or unusual design
features: an all-cargo and a COMBI
interior configuration.

Applicability

As discussed above, these special
conditions are applicable to the Ayres
Corporation, Model LM 200. Should
Ayres Corporation apply at a later date
for a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
the special conditions would apply to
that model as well under the provisions
of § 21.101(a)(1).

Conclusion

It is FAA’s understanding that Ayres
Corporation accepts the special
conditions in the FAA position as noted
in Ayres letter dated February 9, 1999.
Compliance will be shown through
design, test and analyses by Ayres
Corporation.

This action affects only certain novel
or unusual design features on one model
of airplane. It is not a rule of general
applicability, and it affects only the
applicant who applied to the FAA for
approval of these features on the
airplane.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113 and
44701; 14 CFR 21.16 and 21.17; and 14 CFR
11.28 and 11.49.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for the Ayres
Corporation Model LM 200 airplane
applicable to the all-cargo and COMBI
interior configurations.

In addition to the Part 23 regulations
required by the certification basis of the
airplane, the following are also required
for cargo or baggage compartments:

(a) Flight tests must demonstrate
means to exclude hazardous quantities
of smoke, flames, or extinguishing agent
from any compartment occupied by
CTew Or passengers.

(b) Cargo compartments shall have
either fire or smoke detection
provisions, or both, unless the
compartment location is such that a fire
can be easily detected by the pilots
while seated at their duty stations. The
cargo and baggage fire protection must
be in accordance with § 23.855 as well
as the following:

1. The detection system must provide

a visual indication to the flight crew
within one minute after the start of
a fire.

2. The system must be capable of
detecting a fire at a temperature
significantly below that at which
the structural integrity of the
airplane is substantially decreased.

3. There must be means to allow the
crew to check the functioning of
each fire detector circuit while in
flight.

4. The detection system effectiveness
must be shown for all approved
operating configurations and
conditions.

(c) The flight crew must have means
to shut off the ventilating airflow to or
within the compartment, from the
pilot’s station, on an all-cargo
configuration.

(d) Passenger and COMBI
configurations where the cargo or
baggage compartment are not accessible
to the flightcrew, must have an
approved, built-in fire extinguishing
system. The built-in fire extinguishing
system shall be controllable from the
pilot’s station. There must be means to
control ventilation and drafts within an
inaccessible cargo or baggage
compartment so the extinguishing agent
can control any fire that may start in the
compartment. The built-in fire
extinguishing system must be installed
so that no extinguishing agent likely to
enter the personnel compartments will
be hazardous to the occupants. The
discharge of the fire extinguishing
system must not cause structural
damage. The capacity of the
extinguishing system must be adequate
for any fire likely to occur in the
compartment where used. Consideration
must be given to the volume of the
compartment and the ventilation rate.

(e) In addition to the fire
extinguishers required by § 23.851, a
hand fire extinguisher must be readily
accessible for use in each cargo and
baggage compartment that is accessible
to crewmembers in flight. Hazardous
quantities of smoke, flames or
extinguishing agent must not enter any

compartment occupied by crew or
passengers, when the access to that
compartment is used.

(f) Protective breathing equipment
must be installed for crewmembers in
each crewmember compartment.
Protective breathing equipment must:

1. Be designed to protect the
flightcrew from smoke, carbon
dioxide and other harmful gases at
the pilot’s station and while
combating fires in cargo or baggage
compartments.

2. Have masks that cover the eyes,
nose and mouth; or masks that
cover the nose and mouth plus
accessory equipment to cover the
eyes.

3. Allow the flightcrew to use the
radio equipment and to
communicate with each other while
at their assigned stations.

4. Not cause any appreciable adverse
effect on vision and must allow
corrective glasses to be worn.

5. Supply protective oxygen of 15
minutes duration per crewmember
at a pressure altitude of 8,000 feet
with a respiratory minute volume of
30 liters per minute BTPD (BTPD
refers to body temperature
conditions (that is 37 °C at ambient
pressure, dry)). If a demand oxygen
system is used, a supply of 300
liters of free oxygen at 70 °F and
760 mm. Hg. pressure is considered
to be adequate to meet the 15-
minute-duration requirement at the
prescribed altitude and minute
volume. If a continuous flow
protective breathing system is used
(including a mask with a standard
rebreather bag), a flow rate of 60
liters per minute at 8,000 feet (45
liters per minute at sea level) and a
supply of 600 liters of free oxygen
at 70 °F and 760 mm. Hg. pressure
is considered to be adequate to meet
the 15-minute-duration requirement
at the prescribed altitude and
minute volume.

6. Be free from hazards in itself, in its
method of operation, and in its
effect upon other components.

7. Have a means to allow the crew to
readily determine, during flight, the
quantity of oxygen available in each
source of supply.

Issued in Kansas City, Missouri, on January

5, 2001.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 01-1670 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 99-SW—27-AD]

Airworthiness Directives; Bell
Helicopter Textron, Inc. Model 412
Helicopters and Agusta S.p.A. Model
AB412 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD) that applies to certain
serial-numbered Bell Helicopter
Textron, Inc. (Bell) Model 412
helicopters and Agusta S.p.A. (Agusta)
Model AB412 helicopters. That AD
currently requires a temporary
reduction of the never-exceed velocity
(Vne) limitation until an inspection of
the tail rotor yoke (yoke) assembly for
fatigue damage and installation of a
redesigned yoke flapping stop are
accomplished. Recurring periodic and
special inspections to detect
occurrences of yoke overload are also
required. This AD would require the
same actions as the previous AD but
would expand the applicability of the
AD to all Bell Model 412, 412CF, 412EP,
and Agusta Model AB412 helicopters.
This proposal is prompted by the
determination that the unsafe condition
exists on all Bell Model 412 and all
Agusta Model AB412 helicopters,
regardless of serial number. The actions
specified by the proposed AD are
intended to prevent static and dynamic
overload damage to the yoke that could
result in loss of the tail rotor and
subsequent loss of control of the
helicopter.

DATES: Comments must be received on
or before March 23, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 99-SW-27—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137. You may also
send comments electronically to the
Rules Docket at the following address:
9-asw-adcomments@faa.gov. Comments
may be inspected at the Office of the
Regional Counsel between 9 a.m. and 3
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed AD may be obtained from
Bell Helicopter Textron, Inc., P.O. Box

482, Fort Worth, Texas 76101, telephone
(817) 280-3391, fax (817) 280—6466 for
the Bell Model 412 helicopters; and
Agusta S.p.A., 21017 Cascina Costa di
Samarate (VA), Italy, Via Giovanni
Agusta 520, telephone 39 (0331) 229111,
fax 39 (0331) 229605-222595 for the
Agusta Model AB412 helicopters. This
information may be examined at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas.

FOR FURTHER INFORMATION CONTACT:
Uday Garadi, Aviation Safety Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5123, fax (817) 222—5961.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the maksing of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this document
may be changed in light of the
comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their mailed
comments submitted in response to this
proposal must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. 99-SW-27—
AD.” The postcard will be date stamped
and returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Office of the Regional Counsel,
Southwest Region, Attention: Rules
Docket No. 99-SW-27-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

Discussion

On March 16, 1998, the FAA issued
AD 98-07-03, Amendment 39-10421,
Docket No. 97-SW-58-AD (63 FR
14026, March 24, 1998), applicable to
Bell Model 412 helicopters, serial
numbers (S/N) 33001 through 33213,
34001 through 34024, 36001 through
36121, 46400 through 46434, and 46437;
and Agusta Model AB412 helicopters,
S/N prior to and including S/N 25806
and S/N 25901, to require a temporary
reduction of the Vne limitation until an
inspection of the yoke assembly for
fatigue damage and installation of a
redesigned yoke flapping stop are
accomplished. Recurring periodic and
special inspections to detect
occurrences of yoke overload are also
required. That action was prompted by
laboratory tests and engineering
analyses which indicated that the yoke
assembly is susceptible to fatigue
damage due to unforeseen static and
dynamic loading of the tail rotor against
the original flapping stop. The
requirements of that AD are intended to
prevent fatigue failure of the yoke that
could result in loss of control of the tail
rotor and subsequent loss of control of
the helicopter. A correction to a
technical bulletin date referenced in
that AD was issued on July 10, 1998 (63
FR 38742, July 20, 1998).

Since the issuance of AD 98—-07-03,
the FAA has determined that the unsafe
condition exists on all Bell Model 412,
412CF, and 412 EP and Agusta Model
AB412 helicopters and that the
applicability of AD 98-07-03 should
have included all serial numbers of
these helicopters. The proposed AD
would also correct the unsafe condition,
which was listed as fatigue failure and
correct the reference to Registro
Aeronautico Italiano AD 97-223, which
was dated incorrectly in AD 98-07-03.

Since an unsafe condition has been
identified that is likely to exist or
develop on all Bell Model 412 or Agusta
Model AB412 helicopters of the same
type designs, the proposed AD would
supersede AD 98—-07-03. The proposed
AD would require a reduction of the
Vne limitation until an inspection of the
yoke assembly for static and dynamic
overload damage and installation of a
redesigned yoke flapping stop are
accomplished and includes additional
periodic and special inspections to
detect a yoke overload.

The FAA estimates that 135
helicopters of U.S. registry would be
affected by this proposed AD, that it
would take approximately 6.5 work
hours per helicopter to install the
placard, inspect the yoke assembly, and
install the yoke. Required parts would
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cost approximately $511 per helicopter.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $121,635.

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-10421 (63 FR
14026, March 24, 1998 and 63 FR
38742, July 20, 1998), and by adding a
new airworthiness directive (AD), to
read as follows:

Bell Helicopter Textron, Inc. and Agusta
S.p.A.: Docket No. 99—-SW-27-AD.
Supersedes AD 98—-07—03, Amendment 39—
10421, Docket No. 97-SW-58-AD.

Applicability: Bell Helicopter Textron, Inc.
Model 412, 412CF, and 412EP helicopters
and Agusta S.p.A. Model AB412 helicopters,
with tail rotor yoke assembly, part number
(P/N) 212—-011-702-all dash numbers,
installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent static and dynamic overload
damage to the tail rotor yoke (yoke) that
could result in loss of the tail rotor and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Before further flight, review the
historical records of the yoke assembly for
any static or dynamic overload damage
history, other than normal usage, that could
have imposed a bending load on the yoke but
did not require replacing the yoke assembly;
for example, an incident in which a damaged
tail rotor blade was replaced due to a blade
strike. If such a history exists, replace the
yoke with an airworthy yoke.

(b) Before further flight, unless the
requirements of paragraph (c) of this AD have
been accomplished previously:

(1) Install a Never Exceed Velocity (Vne)
red line at 120 knots indicated airspeed
(KIAS) on the pilot and copilot airspeed
indicators using red tape or paint and a
slippage indicator on the instrument case and
glass.

(2) Install a placard made of material that
is not easily erased, disfigured, or obscured
on the instrument panel in clear view of the
pilot and copilot: “Observe temporary
Maximum Never Exceed (Vne) airspeed red
line (marked at 120 knots indicated airspeed
(KIAS)). Vne is 20 KIAS less than the value
presented on the airspeed limitation placard
for each ambient condition.”

(3) Insert the applicable Bell Helicopter
Textron (BHT) 412 Temporary Revision,
dated August 16, 1996, into the Model 412
Rotorcraft Flight Manual (RFM) or the
applicable section of Agusta AB412
Temporary Revision No. 2, dated April 17,
1997, into the Model AB412 RFM.

(c) Within 180 calendar days:

(1) Remove yoke assembly, P/N 212-011—
702-all dash numbers, and replace it with an
airworthy yoke assembly, P/N 212-011-702-
all dash numbers, with zero hours time-in-
service (TIS), or an airworthy yoke
(regardless of TIS) that has passed a one-time
x-ray diffraction inspection in accordance
with BHT Alert Service Bulletin (ASB) 412—
96—89, Revision A, dated October 17, 1997;
BHT ASB 412CF-96-01, dated September 3,
1996; or, Agusta Bolletino Tecnico
(Technical Bulletin) No. 412—65, dated April
17, 1997, whichever is applicable.

(2) Install an airworthy tail rotor flapping
stop, P/N 212-011-713-103.

(3) After the requirements of paragraphs
(c)(1) and (c)(2) of this AD are accomplished,

remove the 120 KIAS redline from the pilot
and copilot airspeed indicators; remove the
Vne airspeed restriction placard; and remove
the BHT 412 Temporary Revision, dated
August 16, 1996; BHT ASB 412CF-96-01,
dated September 3, 1996; or Agusta AB412
Temporary Revision No. 2, as applicable,
from the RFM.

(d) After accomplishing the requirements
of paragraph (c) of this AD, at intervals not
to exceed 25 hours TIS, inspect the yoke
assembly and tail rotor flapping stop (stop)
in accordance with Part III, Recurring 25-
Hour Special Inspection and Conditional
Inspection Requirement, of Bell Helicopter
Textron ASB 412-96-89, Revision A, dated
October 17, 1997; BHT ASB 412CF-96-01,
dated September 3, 1996; or Agusta Bolletino
Tecnico (Technical Bulletin) No. 412-65,
dated April 17, 1997, as applicable. Replace
any unairworthy yoke assembly or stop with
an airworthy yoke assembly or stop before
further flight.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
at airspeeds not to exceed 120 KIAS to a
location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in Registro Aeronautico Italiano (Italy) AD
97-223, dated August 1, 1997.

Issued in Fort Worth, Texas, on January 8,
2001.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 01-1587 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-272-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-7 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
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directive (AD) that is applicable to
certain Bombardier Model DHC-7 series
airplanes. This proposal would require
modification of the pressure hoses to the
ground spoiler actuators. This proposal
is prompted by issuance of mandatory
continuing airworthiness information by
a foreign airworthiness authority. This
action is necessary to prevent blockage
of pressure hoses to the ground spoiler
actuators, leading to uncommanded
deployment of the ground spoilers,
resulting in reduced controllability of
the airplane. This action is intended to
address the identified unsafe condition.
DATES: Comments must be received by
February 21, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2000-NM-
272—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2000-NM-272—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, 123 Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
New York Aircraft Certification Office
(ACO), 10 Fifth Street, Third Floor,
Valley Stream, New York.

FOR FURTHER INFORMATION CONTACT: Ezra
Sasson, Aerospace Engineer, ANE-172,
FAA, New York ACO, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581; telephone (516) 256—7250; fax
(516) 568—2716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications

received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2000-NM-272—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-272-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on
certain Bombardier Model DHC-7 series
airplanes. TCCA advises that an
operator has reported that an
uncommanded deployment of all
ground spoilers occurred during an
engine ground-run and that all attempts
by the flight crew to retract the spoilers
were unsuccessful. Investigation of the
problem identified the cause as a failed
piston seal in a pressure hose to the
ground spoiler actuators. This
condition, if not corrected, could result
in the blockage of pressure hoses to the
ground spoiler actuators, leading to
uncommanded deployment of the

ground spoilers, resulting in reduced
controllability of the airplane.

Explanation of Relevant Service
Information

Bombardier has issued Service
Bulletin 7-27-90, dated September 3,
1999, which describes procedures for
modification of the pressure hoses to the
ground spoiler actuators.
Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. TCCA
classified this service bulletin as
mandatory and issued Canadian
airworthiness directive CF—99-29, dated
November 3, 1999, in order to assure the
continued airworthiness of these
airplanes in Canada.

FAA'’s Conclusions

These airplane models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, TCCA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of TCCA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Cost Impact

The FAA estimates that 30 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 4 work hours per
airplane to accomplish the proposed
modification, and that the average labor
rate is $60 per work hour. There would
be no charge for required parts. Based
on these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $7,200, or $240 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
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accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Bombardier, Inc. (Formerly de Havilland,

Inc): Docket 2000-NM-272—-AD.

Applicability: Model DHG-7 series

airplanes, serial numbers 003 through 113
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent blockage of pressure hoses to
the ground spoiler actuators, leading to
uncommanded deployment of the ground
spoilers, resulting in reduced controllability
of the airplane, accomplish the following:

Modification

(a) Within 12 months after the effective
date of this AD: Modify the pressure hoses
on each ground spoiler actuator, in
accordance with Bombardier Service Bulletin
7—-27-90, dated September 3, 1999.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO). Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF-99-
29, dated November 3, 1999.

Issued in Renton, Washington, on January
11, 2001.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 01-1663 Filed 1-19-01; 8:45 am)]

BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2000-NM-263—-AD]
RIN 2120-AA64

Airworthiness Directives;
Construcciones Aeronauticas, S.A.
(CASA), Model CN-235 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
CASA Model CN-235 series airplanes.
This proposal would require installing a
second electrical connector in the
electrical Master Central Unit. This
action is necessary to prevent the loss of
electrical power, other than that
provided by the emergency system, in
the event of disconnection of the single
electrical connector within the electrical
Master Central Unit. This action is
intended to address the identified
unsafe condition.

DATES: Comments must be received by
February 21, 2001.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 2000—NM-—
263—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. Comments may be
submitted via fax to (425) 227-1232.
Comments may also be sent via the
Internet using the following address: 9-
anm-nprmcomment@faa.gov. Comments
sent via fax or the Internet must contain
“Docket No. 2000-NM-263—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Construcciones Aeronauticas, S.A.,
Getafe, Madrid, Spain. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Dan

Rodina, Aerospace Engineer, ANM-116,
FAA, 1601 Lind Avenue, SW., Renton,
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Washington 98055-4056; telephone
(425) 227-2125; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

e Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

e For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “‘Comments to
Docket Number 2000-NM-263—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2000-NM-263—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direccion General de Aviacion
Civil (DGAC), which is the
airworthiness authority for Spain,
notified the FAA that an unsafe
condition may exist on all CASA Model
CN-235 series airplanes. The DGAC
advises that an incorrect assembly of the

electrical connector of the Master
Central Unit could lead to a
disconnection of the connector. This
condition, if not corrected, could result
in the loss of electrical power, other
than that provided by the emergency
system, in the event of disconnection of
the single electrical connector within
the electrical Master Central Unit.

Explanation of Relevant Service
Information

CASA has issued Service Bulletin SB—
235—24—14, dated June 27, 2000, which
describes procedures for installing a
second connector in the Master Central
Unit. This second connector would
allow the electrical connections to the
generator and the battery on each side
of the electrical Master Central Unit to
be independent. The accomplishment of
the actions specified in the service
bulletin is intended to adequately
address the identified unsafe condition.
The DGAC classified this service
bulletin as mandatory and issued
Spanish airworthiness directive 06/00,
dated June 27, 2000, in order to assure
the continued airworthiness of these
airplanes in Spain.

FAA’s Conclusions

These airplane models are
manufactured in Spain and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Cost Impact

The FAA estimates that 1 airplane of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 8 work hours to
accomplish the proposed installation,
and that the average labor rate is $60 per
work hour. Required parts would cost

approximately $877. Based on these
figures, the cost impact of the proposed
AD on U.S. operators is estimated to be
$1,357.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Construcciones Aeronauticas, S.A. (CASA):
Docket 2000-NM-263—-AD.

Applicability: All Model CN-235 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the loss of electrical power,
other than that provided by the emergency
system, in the event of disconnection of the
single electrical connector within the
electrical Master Central Unit, accomplish
the following:

Installation

(a) Within 6 months after the effective date
of this AD: Install a second electrical
connector in the Master Central Unit, in
accordance with CASA Service Bulletin SB—
235—-24—14, dated June 27, 2000.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in Spanish airworthiness directive 06/00,
dated June 27, 2000.

Issued in Renton, Washington, on January
12, 2001.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 01-1664 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—CE-57-AD]
RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company 150, 172, 175, 180,
182, 185, 206, 210, and 336 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM); Extension of the comment
period.

SUMMARY: This document provides
additional time for the public to
comment on a proposal to adopt a new
airworthiness directive (AD) that would
apply to certain Cessna Aircraft
Company (Cessna) 150, 172, 175, 180,
182, 185, 206, 210, and 336 series
airplanes. The proposed AD would
affect those airplanes equipped with
0513166 series plastic control wheels.
The proposed AD would require you to
repetitively inspect these wheels for
cracks, conduct a pull test on these
wheels, and replace any control wheels
that are cracked or that do not pass the
pull test. Replacement of the control
wheels would be with ones that are
FAA-approved and are not 0513166
series plastic control wheels. The
proposed AD is the result of many
incidents of control wheels cracking or
breaking on the above-referenced
airplanes. Comments received on the
original notice of proposed rulemaking
(NPRM) specify additional time to
respond to the proposed action. The
actions specified by the proposed AD
are intended to detect and correct
cracked or defective control wheels,
which could result in loss of control of
the airplane during takeoff, landing, or
ground operations.

DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule by
April 4, 2001. This is extended from
February 2, 2001.

ADDRESSES: Send three copies of
comments to the Federal Aviation
Administration (FAA), Central Region,

Office of the Regional Counsel,
Attention: Rules Docket No. 98—CE-57—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106. You may read
comments at this location between 8
a.m. and 4 p.m., Monday through
Friday, except holidays.

You may get the service information
referenced in the proposed AD from
Cessna Aircraft Company, Product
Support, P.O. Box 7706, Wichita,
Kansas 67277; telephone: (316) 517—
5800; facsimile: (316) 942—9006. You
may read this information at the Rules
Docket at the address above.

FOR FURTHER INFORMATION CONTACT: Eual
Conditt, Aerospace Engineer, Wichita
Aircraft Certification Office, FAA, 1801
Airport Road, Mid-Continent Airport,
Wichita, Kansas 67209; telephone: (316)
946-4128; facsimile: (316) 946—4407.

SUPPLEMENTARY INFORMATION:
Comments Invited

How do I comment on this proposed
AD? We invite your comments on the
proposed rule. You may send whatever
written data, views, or arguments you
choose. You need to include the rule’s
docket number and send your
comments in triplicate to the address
named under the caption ADDRESSES.
We will consider all comments received
by the closing date named above, before
acting on the proposed rule. We may
change the proposals contained in this
notice because of the comments
received.

Are there any specific portions of the
proposed AD I should pay attention to?
The FAA specifically invites comments
on the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule that might call for a
need to change the proposed rule. You
may look at all comments we receive.
We will file a report in the Rules Docket
that summarizes each FAA contact with
the public that concerns the substantive
parts of this proposal.

The FAA is reexamining the writing
style we currently use in regulatory
documents, in response to the
Presidential memorandum of June 1,
1998. That memorandum requires
federal agencies to communicate more
clearly with the public. We are
interested in your comments on the ease
of understanding this document, and
any other suggestions you might have to
improve the clarity of FAA
communications that affect you. You
can get more information about the
Presidential memorandum and the plain
language initiative at http://
www.faa.gov/language/.

How can I be sure FAA receives my
comment? If you want us to
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acknowledge the receipt of your
comments, you must include a self-
addressed, stamped postcard. On the
postcard, write “Comments to Docket
No. 98—CE-57—-AD.” We will date stamp
and mail the postcard back to you.

Discussion

What events have caused this
proposed AD? The FAA has received
reports of many incidents of control
wheels cracking or breaking on Cessna
150, 172, 175, 180, 182, 185, 206, 210,
and 336 series airplanes. The problem
control wheels are 0513166 series
plastic control wheels.

The cause of this problem is because
of temperature variations in the molding
process during manufacture of the
control wheels and deterioration with
age and temperature extremes.

This condition could result in the
control wheels breaking while the
airplane is in operation. A consequent
loss of control of the airplane during
takeoff, landing, or ground operations
could occur.

We issued an NPRM that proposed to
amend part 39 of the Federal Aviation

Regulations (14 CFR part 39) to include
an AD that would apply to certain
Cessna Aircraft Company (Cessna) 150,
172,175, 180, 182, 185, 206, 210, and
336 series airplanes. The NPRM would
require you to:

—Repetitively inspect and pull test the

0513166 series control wheels; and
—If necessary, replace any control

wheels that fail the inspection or pull

test.

What has happened to cause FAA to
issue this document? We received
comments on the NPRM indicating the
need for more time to provide data on
the proposed AD. Based on these
comments and the interest in the rule
expressed by various operators and
other interested parties, FAA has
decided to extend the comment period
on this rule to seek additional data.
Therefore, the comment period is
extended approximately 60 days and
will close April 4, 2001.

We are including additional preamble
information and the actual AD for the
reader’s convenience.

What are the differences between the
service bulletin and the proposed AD?

The Cessna service letter specifies
inspecting and testing the control
wheels as soon as possible and
positively by the next 100-hour
inspection. We propose that you inspect
and pull test the control wheels and
replace (if necessary) the control wheels
within 100 hours time-in-service (TIS)
after the effective date of this proposed
AD, and then at intervals not to exceed
12 months until the control wheels are
replaced.

We believe that these compliance
times will give the owners or operators
of the affected airplanes enough time to
have the proposed actions performed
without compromising the safety of the
airplanes.

Cost Impact

How many airplanes would this
proposed AD impact? We estimate the
proposed AD would affect 12,592
airplanes in the U.S. registry.

What would be the cost impact of the
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to do the proposed
inspection and pull test:

Labor cost

Parts cost

Total cost per airplane

Total cost on U.S. operators

1 hour at $60 for each hour ...........

No parts are required

1 hour x $60 = $60 ....

12,592 airplanes x $60 for each
airplane = $755,520.

We estimate the following costs to do any necessary control wheel replacements that would be required based
on the results of the proposed inspection and pull test. We have no way of determining the number of airplanes
that may need such control wheel replacement:

Total cost per
Labor cost Parts cost airplane
1 hour at $60 for each hour ..........ccceeveeveciiiiieceeeee e $597 for each control wheel .........ccccccoveeveiiiieciieceeeece e, $60 + $597 =
$657.

These figures only consider the cost of
the first inspection and test and do not
account for repetitive inspections and
tests. We do not have any means of
finding out the number of repetitive
inspections and tests the owner/
operator would incur over the life of an
affected airplane.

Regulatory Impact

How would this proposed AD impact
various entities? The proposed
regulations would not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have
determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Does this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this proposed action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979); and (3) if put into effect, will not
have a significant economic impact,
positive or negative, on a large number
of small entities under the criteria of the
Regulatory Flexibility Act. We have
placed a copy of the draft regulatory
evaluation prepared for this action in
the Rules Docket. You may get a copy
of it by contacting the Rules Docket at
the location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:
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Cessna Aircraft Company: Docket No. 98—
CE-57-AD.

(a) What airplanes are affected by this AD?
This AD affects the following airplanes that

plastic control wheel:

are certificated in any category and

incorporate at least one 0513166 series

Serial Nos.

1025 (205) 1rrrrooeoeeooeoe oo oo oot
D105 (205A) .vvvvvooreossessssseoeeeeeseesssesssssseeeeeeeeeesseesseseeeeeeeeeeseeeeseseeeeereeeeee e
BB evvoeoee oot

17684 through 17999, 59001 through 59018 and 617.

15059019 through 15059350 and 628.
15059351 through 15059700.
15060088 through 15060772.

46755 through 47746; 622 and 625.
17247747 through 17248734 and 630.
17248735 through 17249544.
17249545 through 17250572.
17259573 through 17250872 and 639.
P17257120 through P17257188.
56239 through 56777 and 619.
17556778 through 17557002.
17557003 through 17557119.

50662 through 50911 and 624.
18050912 through 18051063.
18051064 through 18051183.
18051184 through 18051312.
18051313 through 18051329.

52359 through 53007 and 631.
18253008 through 18253598 and 51623.
18253599 through 18254423.
18254424 through 18255058.
18255059 through 18255113.
185-0001 through 185-0237 and 632.
185-0238 through 185-0512.
185-0513 through 185-0653.
185-0654 through 185-0663.
206—-0001 through 206—-0062.

57001 through 57575 and 618.
21057576 through 21057840 and 616.
21057841 through 21058085.
21058086 through 21058220.
21058221 through 21058240.
205-0001 through 205-0480 and 641.
205-0481 through 205-0520.
336—0001 through 336—-0195.

Note 1: Serial numbers 616 through 619,
622, 624, 625, 628, 630 through 632, 639,
641, and 51623 are engineering-fabricated
prototype airplanes that were used for
prototypes and then sold. These airplanes
carry unique serial numbers that are not in
sequence with other airplane serial numbers.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the

above airplanes must comply with this AD.
(c) What problem does this AD address?
The actions specified by this AD are intended

to detect and correct cracked or defective

control wheels, which could result in loss of

control of the airplane during takeoff,
landing, or ground operations.
(d) What must I do to address this

problem? To address this problem, you must

do the following actions:
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Actions

Compliance times

Procedures

(1) Check your maintenance records to deter-
mine whether this AD applies to your airplane
by doing the following:

(i) Check the maintenance records to determine
whether a 0513166 series plastic control
wheel is installed. The owner/operator hold-
ing at least a private pilot certificate as au-
thorized by section 43.7 of the Federal Avia-
tion Regulations (14 CFR 43.7) may check
the maintenance records.

(i) If, by checking the maintenance records, the
pilot can positively show that no 0513166 se-
ries plastic control wheels are installed, then
the inspection, testing, and replacement re-
quirements of this AD do not apply. The AD
is complied with after you make an entry into
the aircraft records that shows compliance
with this portion of the AD, in accordance
with section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(2) For any affected airplane where at least one
0513166 series plastic control wheel is in-
stalled, do the following:

(i) Inspect each control wheel for cracks; and

(i) Conduct a pull test on each control wheel

(3) Replace any cracked control wheel or any
control wheel that does not pass any pull
test, with an FAA-approved control wheel that
is not a 0513166 series plastic control wheel.

(4) Do not install, on any affected airplane, a
0513166 series plastic control wheel.

(5) You may replace all control wheels with
wheels that are not part number 0513166, as
terminating action for the repetitive inspection
and test requirement of this AD.

Required within 100 hours time-in-service
(TIS) after the effective date of this AD.

Before further flight after the maintenance
records check or within 100 hour TIS after
the effective date of this AD, and reinspect
afterward at intervals not to exceed 12
months until all control wheels are replaced
with FAA-approved control wheels that are
not 0513166 series plastic control wheels.

Do this replacement before further flight after
the inspection where the cracked or failed
control wheel is found.

As of the effective date of this AD .................

You may replace all control wheels at any
time, except for those control wheels that
are cracked or do not pass a pull test. Such
wheels must be replaced prior to further
flight, as required by paragraph (d)(3) of
this AD.

No special procedures required to check the
maintenance records.

Do this following the instructions of Cessna
Service Letter No. 64-8, dated February
14, 1964.

Do the replacements following the instructions
in the applicable maintenance or service
manual.

Not Applicable.
Do the replacements following the instructions

in the applicable maintenance or service
manual.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Wichita Aircraft
Certification Office (ACO), approves your
alternative. Send your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Wichita ACO.

Note 2: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. You should include in the request
an assessment of the effect of the
modification, alteration, or repair on the
unsafe condition addressed by this AD; and,
if you have not eliminated the unsafe
condition, specific actions you propose to
address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Eual Conditt, Aerospace
Engineer, Wichita Aircraft Certification

Office, FAA, 1801 Airport Road, Mid-
Continent Airport, Wichita, Kansas 67209;
telephone: (316) 946—4128; facsimile: (316)
946—-4407.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get the
service information referenced in the AD
from Cessna Aircraft Company, Product
Support, P.O. Box 7706, Wichita, Kansas
67277; or you may examine this document at
FAA, Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106.

Issued in Kansas City, Missouri, on January
11, 2001.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 01-1665 Filed 1-19-01; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 1
[Docket No. 00N—1633]
RIN 0910-AB95

Marking Requirements for and
Prohibitions on the Reimportation of
Imported Food Products That Have
Been Refused Admission into the
United States

AGENCY: Food and Drug Administration,
HHS.
ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend the food import regulations to
require food products which, for safety
reasons, are refused entry into the
United States to be marked “UNITED
STATES REFUSED ENTRY.” The
proposed rule would also prohibit
persons from refusing to affix this mark
on refused food, from importing or
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offering to import a previously refused
food, and from altering, removing,
tampering with, or concealing a mark.
The proposed rule is intended to protect
the public health against unsafe
imported food products and to facilitate
the examination of imported products.
DATES: Submit written comments by
April 9, 2001.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Philip L. Chao, Office of Policy,
Planning, and Legislation (HF-23), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-827—
3380.

SUPPLEMENTARY INFORMATION:

1. Introduction

Section 801 of the Federal Food, Drug,
and Cosmetic Act (the act) (21 U.S.C.
381) authorizes FDA to examine foods,
drugs, devices, and cosmetics imported
or offered for import into the United
States and to refuse admission to
products under certain conditions.
Imported products are subject to the
same statutory and regulatory
requirements as domestic products. For
example, a domestic food product must
not be adulterated or misbranded.
Similarly, an imported food that is
intended for sale in the United States
must not be adulterated or misbranded.

FDA’s examination of imports often
begins with a review of records to
determine whether additional scrutiny
is warranted. FDA may, based on its
review of the records, permit the goods
to proceed, visually examine or take
samples of the goods for laboratory
analysis, or verify the registration,
listing, declarations, and certifications
for the product. For food products,
visual examinations may be inadequate
for detecting suspected microbiological
contamination, pesticide residues, and
other toxic elements, so FDA may take
samples of an imported food product for
further examination. If the examination
shows that the food product appears to
be in compliance with U.S.
requirements, FDA releases the
shipment to proceed into U.S.
commerce. If the food product appears
to be not in compliance, the importer
has an opportunity to provide evidence
or testimony that the food product
complies with U.S. requirements or to
submit a plan to recondition the food
product to bring it into compliance if
such reconditioning is possible. If, after
the importer has had an opportunity to
present its views or if reconditioning

failed to bring the food into compliance,
the food product is not in compliance,
FDA may refuse admission to the food
product. If refused products are not
reexported within 90 days of refusal, the
U.S. Customs Service (Customs Service)
will have the products destroyed.

Additionally, under section 304 of the
act (21 U.S.C. 334), FDA may initiate
seizure and condemnation proceedings
against any article of food that is
adulterated or misbranded, or which
may not be introduced into interstate
commerce under section 404 of the act
(21 U.S.C. 344). A court may, after
seizure and condemnation of an
imported article, order the article to be
destroyed or permit the article to be
reexported (see United States v. Food,
2,998 Cases, 64 F.3d 984 (5th Cir.
1995)). The Customs Service also has
seizure procedures (see 19 U.S.C.
1595a).

In recent years, the demand on FDA’s
resources for reviewing food imports
has increased significantly. For
example, in 1985, approximately
950,000 line items of goods were offered
for import into the United States. (A line
item corresponds to a specific item on
an invoice or shipping papers.) By 1998,
the number of line items had increased
to over 3 million (see statement by
William B. Schultz, Deputy
Commissioner for Policy, Food and
Drug Administration, before the
Permanent Subcommittee on
Investigations, Senate Committee on
Government Affairs, September 24,
1998). FDA'’s ability to inspect a
sufficient proportion of imports has
been severely hampered by this
increase. Currently, FDA examines or
samples less than 2 percent of imported
foods for compliance with FDA
requirements.

FDA is aware that some unscrupulous
importers use various measures to
subvert this process in order to
introduce unsafe food products into the
United States. In April 1998, the
General Accounting Office (GAO) issued
a report entitled “Food Safety: Federal
Efforts to Ensure the Safety of Imported
Foods are Inconsistent and Unreliable”
(GAO/RCED-98-103). The GAQO report
stated that some importers evade import
controls and are able to introduce
contaminated, adulterated, or unsafe
food into the United States even when
FDA refused to admit the food and the
Customs Service ordered the food to be
reexported or destroyed. In particular,
the GAO report noted that FDA does not
require that refused foods be marked as
“refused entry.”

Additionally, in 1998, the Senate
Governmental Affairs Committee’s
Permanent Investigations Subcommittee

held hearings on the safety of food
imports. The Committee heard
testimony about various methods used
to avoid food safety inspections and to
introduce adulterated food into the
United States. These methods included
reimporting refused goods through
another U.S. port (“port shopping”) and
substituting trash or other items for
adulterated food products for which
FDA has refused entry so that the trash
and other items, rather than the
adulterated food products, were
destroyed or reexported (Ref. 2)
(statement of “Former Customs
Broker”). Placing a clearly identifiable
mark on food imports that have been
refused admission for safety reasons
would help curtail the reintroduction of
unsafe food products into the United
States.

On July 3, 1999, the President issued
a memorandum to the Secretary of
Health and Human Services and the
Secretary of the Treasury (the
Secretaries) on the safety of imported
foods. The memorandum identified food
safety as a high priority and, among
other things, directed the Secretaries to
take all actions available to “prohibit
the reimportation of food that has been
previously refused admission and has
not been brought into compliance with
United States laws and regulations (so
called ‘port shopping’), and require the
marking of shipping containers and/or
papers of imported food that is refused
admission for safety reasons....”

II. Description of the Proposed Rule

A. Introduction

FDA is proposing to amend its import
regulations to create a new §1.98
entitled ‘“Marking Requirements for and
Prohibitions on the Reimportation of
Food Products That Have Been Refused
Admission into the United States.” The
proposal would require importers or
consignees to mark food (including
animal feed) that FDA refuses to admit,
for safety reasons, into the United
States. The mark should make it more
difficult for imported food products that
have been refused admission into the
United States to evade import controls
and would complement FDA'’s efforts to
monitor food imports more effectively.
The proposed rule would also prohibit
importers from reimporting refused
shipments.

FDA and the Customs Service held
two public meetings to discuss imported
food safety on February 10, 2000, in Los
Angeles, CA, and on February 17, 2000,
in Washington, DC. Several comments
were made concerning marking refused
food imports, and FDA addresses those
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comments as part of this description of
the proposed rule.

B. Who Must Affix the Mark?

If you are an importer or consignee of
a shipment of imported food that FDA
has refused to admit for safety reasons,
you would be subject to the rule. (For
purposes of this rule, the reference to
“safety reasons” means that consuming
the imported food could adversely affect
a person’s health.) Under proposed
§1.98(a), if FDA has refused to admit
your imported food into the United
States for safety reasons, you must mark
the refused food as “UNITED STATES
REFUSED ENTRY.” An FDA employee
or FDA-designated official (such as an
FDA-commissioned official) would
supervise the marking process.

In contrast, if FDA refused admission
of your imported food for other
nonsafety reasons, you would not be
subject to this rule. For example, if FDA
refused to admit your imported food
because it was labeled in a foreign
language, you would not have to mark
the refused food product. If, however,
FDA refused to admit your imported
food because it contained an unsafe
ingredient, you would have to mark the
refused product in accordance with the
regulation.

C. What Must the Mark Look Like?

Proposed § 1.98(b) would require you
to make the mark in capital letters at
least 2.5 centimeters (cm) or 1 inch
high. The mark would state “UNITED
STATES REFUSED ENTRY.” The
mark’s language and format are similar
to those used by the U.S. Department of
Agriculture on meat and meat food
products that have been refused
admission into the United States (9 CFR
327.26(c)).

Some comments during a public
meeting suggested that the mark include
some indication of why the food
product was refused entry instead of
stating simply that the food was refused
entry. FDA has not included this
suggestion in the proposed rule because
the text of the proposed mark, “UNITED
STATES REFUSED ENTRY,” is
applicable to all products that are
refused entry for safety reasons and is
similar to a mark used by the U.S.
Department of Agriculture. If FDA
required the mark to explain the reasons
for the refusal, importers and consignees
would need multiple marks (to cover
the various possible reasons for refusing
entry) or would need to use “fill in the
blank” marks which could then be
illegible (if the reasons are handwritten)
or difficult to use (if the reasons are
machine-printed). Nevertheless, FDA

welcomes additional comment on this
point.

Proposed § 1.98(b)(1) would require
the mark to be permanent, clear, and
conspicuous. This will help ensure that
the mark is noticeable. For example, if
the mark is affixed to a bill of lading,
you could place the mark diagonally
across the center of the document and
use colored ink. However, the proposal
would not specify any particular
method of marking. In other words, you
can use adhesive labels, ink stamps, or
any other marking tool or device so long
as the mark is at least 2.5 cm or 1 inch
high, uses the correct language, is clear
and conspicuous, and is permanently
affixed to the refused imported food’s
container (where possible) and to
shipping documents accompanying the
imported food before it leaves the port
of entry.

Another comment at a public meeting
suggested that the mark be in “invisible
ink” that FDA would be able to see
through the use of some scanning
device. Some individuals expressed
concern about how a visible mark
would affect the refused product’s
ability to enter a foreign country or
return to the exporting country. This
proposed rule does not include the use
of “invisible ink.” One important
benefit of the mark is that it is supposed
to be clear and conspicuous; this will
make it easier for FDA and the Customs
Service to detect attempts to bring
refused food products back into the
United States. If the mark could only be
seen by using some unspecified device,
FDA and the Customs Service might
find it difficult to determine whether
the mark was correctly applied, to see
the mark on goods that are being
reintroduced into the United States in
spite of an earlier refusal, or to readily
distinguish between foods that should
be admitted into the United States from
foods that have already been refused
entry. FDA invites comment on this
point.

FDA also invites comments on
whether the rule should use or allow for
different size requirements due to the
variety of food packages and product
sizes and whether the rule should
require any particular form of marking.

D. Where Must the Mark Go?

Proposed § 1.98(b)(1) would require
you to affix the mark permanently to the
packing container holding the refused
food and on invoices, bills of lading,
and any other documents accompanying
the food when it is exported from the
United States. The proposal would
explain that, for purposes of thois rule,
a packing container is any container
used to pack one or more immediate

containers of the refused food and that
an immediate container is any container
which holds an imported food for sale
to the ultimate consumer. For example,
assume that you have a box that holds
24 cans of imported food. the box would
be the packing container, and each can
would be an immediate container. You
would, under the proposal, mark the
box rather than mark each can. FDA
would not require you to mark every
individual retail unit (unless the
immediate container also happens to be
the packing container, such as a large
bag of rice or flour). If the mark cannot
be permanently affixed to a packing
container (as with bulk agricultural
commodities, such as a railcar of wheat,
a truckload of potatoes, or a tanker of
corn syrup) you would only have to
place the mark on documents
accompanying the food when it leaves
the United States.

Several comments at the public
meeting said the mark should go on
cargo containers used to transport large
amounts of imported food products.
Others suggested using seals on cargo
containers instead of merely marking
the containers. FDA interpreted these
comments concerning cargo containers
as applying the mark or seal on items
such as rail cars, containers to be
attached to trucks, and other large,
reusable containers. FDA has not
included the comments’ suggestions in
this proposed rule. By proposing to
require the mark to be clear,
conspicuous, and permanent, FDA
intends to make it difficult for a person
to “port shop” or to conceal refused
food. If the mark were placed on a large,
reusable cargo container (such as a
tractor trailer or rail car), it would be
easy to defeat the rule simply by moving
the refused food from the marked cargo
container to an unmarked container. For
example, if the mark is on a container
attached to a truck instead of the
packing containers holding the refused
food product, the intent behind the rule
could be defeated by shifting the refused
food product from the marked tractor
trailer to an unmarked one. In contrast,
if the mark is on the packing containers
(such as boxes or wrapped shipping
palettes) holding the refused food, it
will be more difficult, both in terms of
time and cost, to open and repackage
the refused food, and thus evade the
rule’s purpose. FDA invites additional
comment on this point.

E. When Must You Affix the Mark?

Proposed § 1.98(b)(2) would require
you to affix the mark, under the
supervision of an FDA employee or
person designated by FDA, before the
food is exported. This is to ensure that
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you place the mark, as required, on the
refused food before the food leaves the
United States.

F. Enforcement Issues

If this rule is finalized with a
prohibition on the reimportation of
refused food, reimportation of refused
food in violation of this rule would
constitute a violation of 19 U.S.C. 1595a
which would then permit the Customs
Service to seize, forfeit, and destroy the
goods after following the appropriate
procedures. Thus, proposed § 1.98(c)
would prohibit you from: (1) Importing
or offering to import any food that has
been previously refused admission into
the United States and marked as
“UNITED STATES REFUSED ENTRY;”
and (2) altering, removing, tampering
with, or concealing a mark. If you refuse
to affix a mark on a refused food import,
FDA and the Customs Service might
deny permission to re-export the refused
food product, order the product to be
destroyed, and take other regulatory
action against you and the refused food.
The Customs Service might also assess
civil money penalties under 19 U.S.C.
1592 or 1595a(b) if you alter, remove,
tamper with, or conceal a mark.

G. Authority Citation Changes

FDA is also proposing to amend the
authority citation for 21 CFR part 1 to
include references to sections 704 of the
act (21 U.S.C. 374) and 801 of the act
and section 361 of the Public Health
Service Act (the PHS Act) (42 U.S.C.
264). These statutory provisions provide
additional legal authority to issue the
proposed rule (as explained in section
III of this document).

IIL. Legal Authority

Section 801(a) of the act states that
FDA shall refuse to admit imported food
into the United States if the imported
food has been manufactured, processed,
or packed under insanitary conditions,
is forbidden or restricted in sale in the
country in which it was produced or
from which it was exported, or is
adulterated or misbranded. Sections 402
and 403 of the act (21 U.S.C. 342 and
343) describe when a food is adulterated
and misbranded respectively. Section
701(a) of the act (21 U.S.C. 371(a))
authorizes the agency to issue
regulations for the efficient enforcement
of the act, while section 701(b) of the act
authorizes FDA and the Department of
the Treasury to jointly prescribe
regulations for the efficient enforcement
of section 801 of the act.

The proposed rule is within FDA’s
authority at sections 402, 403, 701, and
801 of the act. Because marking refused
goods would permit FDA to more

efficiently enforce section 801 of the act,
FDA is authorized to impose marking
requirements on such food products.
The mark would help ensure that food
products that fail to meet the conditions
for admission into the United States do
not enter or reenter interstate commerce.

Section 704 of the act authorizes FDA
to conduct inspections for the efficient
enforcement of the act. Assuming that
the proposed rule is later finalized, FDA
may need to conduct inspections to help
enforce the rule. Thus, while section
704 of the act does not provide
independent authority to mark refused
food imports, it is relevant to FDA’s
enforcement of the rule.

The proposed rule is also authorized
by sections 301 of the PHS Act (42
U.S.C. 241) and 361 of the PHS Act.
Section 301 of the PHS Act authorizes
FDA to “render assistance” to
appropriate public health authorities in
the conduct of or to promote
coordination of research, investigations,
experiments, demonstrations, and
studies relating to the causes, diagnosis,
treatment, control, and prevention of
disease. Section 361 of the PHS Act
authorizes FDA to issue regulations to
prevent the introduction, transmission,
or spread of communicable diseases
from foreign countries into the United
States. Marking food products that have
been refused entry into the United
States would assist foreign public health
officials to determine whether to take
regulatory action against a particular
product. The mark would alert foreign
countries that the food product has
already been refused admission into the
United States. Marking such food
products would also help prevent the
introduction, transmission, or spread of
communicable diseases into the United
States by making it more difficult for
such rejected food products to enter the
United States through a different port or
to escape detection.

IV. Environmental Impact

FDA has determined under 21 CFR
25.30(a), 25.30(k), and 25.32(g) that this
action is of a type that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

V. Paperwork Reduction Act of 1995

FDA tentatively concludes that the
marking requirements proposed in this
document are not subject to review by
the Office of Management and Budget
(OMB) because they do not constitute a
“collection of information” under the
Paperwork Reduction Act of 1995 (44

U.S.C. 3501-3520). Rather, the proposed
statements are ‘“public disclosure of
information originally supplied by the
Federal Government to the recipient for
the purpose of disclosure to the public”
(5 CFR 1320.3(c)(2)).

VI. Federalism

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the proposed
rule does not contain policies that have
federalism implications as defined in
the order and, consequently, a
federalism summary impact statement is
not required.

VII. Analysis of Impacts

A. Introduction

FDA has examined the impacts of the
proposed rule under Executive Order
12866, the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.). Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity).
Executive Order 12866 considers a rule
to be a “‘significant regulatory action” if
(among other things) it may have an
annual effect on the economy of $100
million, adversely affecting a sector of
the economy in a material way,
adversely affecting competition, or
adversely affecting jobs. A regulation is
also considered a significant regulatory
action if it raises novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order. OMB
has determined that this proposed rule
is a significant regulatory action as
defined by Executive Order 12866.

Under the Regulatory Flexibility Act,
if a rule has a significant impact on a
substantial number of small entities, an
agency must analyze regulatory options
that would minimize any significant
impact of the rule on small entities. For
reasons explained later in this section,
FDA concludes that the proposed rule,
if finalized, would not have a significant
economic impact on a substantial
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number of small entities. Therefore, a
regulatory flexibility analysis is not
required.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 (Public
Law 104-4) requires that agencies
prepare a written assessment of
anticipated costs and benefits before
proposing any rule that may result in an
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million in any
one year (adjusted annually for
inflation).

The Unfunded Mandates Reform Act
does not require FDA to prepare a
statement of costs and benefits for the
proposed rule because the proposed rule
is not expected to result in any 1 year
expenditure that would exceed $100
million adjusted for inflation. The
current inflation-adjusted statutory
threshold is $110 million.

B. The Rationale Behind This Proposed
Rule

The introduction to this proposed rule
explains the reasons, such as “port
shopping” and the President’s July 3,
1999, memorandum on the safety of
imported foods that prompted FDA, in
conjunction with the Customs Service,
to issue this regulation. FDA refers
readers to that discussion if they seek
details regarding the reasons for this
proposal and the problems concerning
the reimportation of previously refused
imported food.

C. Regulatory Options Considered

As described earlier, the proposed
rule would require importers and
consignees whose food products have
been refused admission in to the United
States for safety reasons to mark such
products as “UNITED STATES
REFUSED ENTRY.” This will make it
easier for FDA and the Customs Service
to detect attempts to re-introduce
previously-refused imported food into
the United States.

In drafting this rule, FDA considered
and rejected several alternatives. For
example, one option would be to order
the destruction of all refused food
imports. While this would deter “port
shopping” and similar illegal practices,
this alternative is not feasible because it
would require Federal resources to be
diverted to supervising or otherwise
ensuring that the refused food imports
are stored until they can be destroyed
and that they are actually destroyed.
Additionally, the standard of proof to
support the destruction of violative
products is greater than the standard of
proof for refusing to admit imported
products, so ordering the destruction of
refused food imports would increase,

rather than decrease, the demands on
government field resources. This
alternative would also be extremely
costly to importers since many refused
shipments can be exported and legally
sold or reconditioned for sale in other
countries.

Another alternative would be a “no
action” option. This alternative was
unacceptable because it would allow
illegal practices, such as port shopping,
to continue and would result in the
reentry of previously refused food
imports into the United States.
Consumers who ingested those unsafe
food imports would, in turn, be subject
to foodborne illnesses. Consequently, a
“no action” alternative would not
further efforts to protect the public
health.

Another alternative would be to mark
some, but not all, food refused for safety
reasons. This alternative would be less
costly, but would also be less efficient
and less practical. This alternative was
unacceptable because it would create an
opportunity for some refused food
imports to reenter the United States
through port shopping (and to harm
consumers) and because an unmarked,
but previously-refused, food import
would be difficult to detect compared to
a previously-refused and marked food
import. Additionally, marking some, but
not all, refused food would inevitably
create arguments as to FDA’s criteria for
deciding which refused foods should or
should not be marked and whether a
specific food import met that criteria.

For example, if the alternative was to
mark refused food depending on its
geographic origin (under a theory that
some foreign nations regulate exported
food more rigorously than others so that
the United States could relax its
safeguards for foods from those
countries), the result would be both
inefficient and unfair. To illustrate this
point, assume that country A has a food
regulatory system while country B has
a less demanding regulatory system. If
an alternative would mark unsafe food
from country B, but not mark a similar,
unsafe food from country A, such an
alternative would make it possible for
unsafe food from country A to be port
shopped, thereby defeating the intent of
the rule. Marking would then depend on
geographic origin rather than the safety
of the food itself.

As another example, if the alternative
were to mark refused food imports
based on their potential risk, such as
marking refused foods which, if
consumed, would cause death or serious
illness in humans, such an approach
would be impractical and difficult to
apply. To illustrate this point, assume
that an imported food product appears

to be contaminated because mold is
visible on the product. If marking
depended on whether the moldy food
would cause death or serious illness,
arguments would inevitably arise
concerning the identification of the
mold, its toxicological properties (if
any), the methodology or references
used to analyze the mold or to
determine the seriousness of the health
risk associated with the mold, etc.

D. Benefit-Cost Analysis

1. Strategic Action by Importers

Although the vast majority of
importers and consignees comply with
the act, some attempt to circumvent
Federal law and introduce unsafe food
into U.S. commerce through illegal
means such as port shopping. For these
importers and consignees, measures
such as those contained in this
proposed rule are necessary to deter
illegal conduct.

An importer’s or consignee’s decision
on how to dispose of its cargo is
influenced by changes in the expected
profits associated with each of its
choices. Requiring importers and
consignees to mark “UNITED STATES
REFUSED ENTRY” on imported food
which has been refused admission for
safety reasons changes the expected
profits associated with the initial
decision to attempt to import unsafe
food. A mark al